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THE RECENT FEDERAL Court Act.—Elsewhere we print a 
communication from a very competent practitioner, pointing 
out the important changes in the jurisdiction of the federal 
circuit court, created by the late act of Congress, published 
jn a recent issue of this journal (amfe, p. 209). We append 
thereto a recent opinion of Mr. Circuit Judge Drummond, of 
the seventh federal circuit, pronounced at Chicago, in the 
case of Osgood v. The Chicago, Danville and Vincennes 
Railroad Company, which expounds that part of the act 
which relates to the removal of suits to the federal courts. 





Cu1EF Justice BENJAMIN F. Graves has been re-elected 
to the Supreme Court of Michigan without opposition, being 
nominated by both parties. Senator Christiancy’s successor 
on the bench is Isaac Marston, lately attorney-general of the 
state. Mr. Marston is of Irish birth and is about thirty-five 
years old. He graduated in the class of 1861, at the law de- 
partment of the university of Michigan. He owes the com- 
pliment of his election mainly to his extraordinary ability as 
attorney-general. He was appointed to the office last spring 
to fill a vacancy, and left it at the end of nine or ten months, 
with the unquestioned reputation of having been the most 
efficient attorney-general the state has ever had. 





Tr ADMINISTRATION OF JUSTICE IN UtaH.—The difficulties 
in the way of bringing to punishment any member of the 
‘Church of Jesus Christ of Latter Day Saints,’’ is thus 
sketched by a correspondent of the New York Herald: 


The act of Congress, approved June 23, 1874, entitled “ An act in relation 
to courts and judicial officers in the territory of Utah,” removed one serious 
difficulty by providing means for empanelling juries, and under this law fed- 
eral courts in Utah have been making an ineffectual effort to administer the 
law and punish crime. But the section which provides for the making of jury 
lists is found to be defective, because the persons designated for this duty, 
being a Mormon (the probate judge of the county) and a Gentile (the clerk 
of the district court), select names alternately from the opposing elements of 
the population in Utah. This produces mixed juries, and as devout saints are 
influenced by counsel from their superiors, and are taught to regard an oath 
in a pagan court as of no binding force, it has been found impossible to con- 
vict offenders who hold positions in the Mormon hierarchy, no matter how 
heinous the crime they may have committed or how convincing the evidence 
produced. This was shown in the trial of Bishop Ricks, who was accused of 
murdering a prisoner committed to his custody as sheriff of Cache county 
some fifteen years ago, and who gave as an excuse that his victim was attempt- 
ing to escape. The evidence adduced showed that the murdered man (David 
S. Keen by name) was lying asleep, wrapped in his blanket, on the floor of 
the log schoolhouse used as a jail, when the jailor Ricks and a confederate en- 
tered the building stealthily and discharged their revolvers at the prostrate man. 
The cause of this murder is supposed to have been the apostacy of the victim 
and the danger of his disclosing secrets which might be damaging to the 
church, ‘‘ Dead men,” says Brigham, “ tell no tales." This is classed as a 
church murder, and the annals of the Mo:mon church are full of them. But 
notwithstanding the direct character of the evidence bringing the crime home 
to the zealous bishop, the jury (composed of nine Mormons, two apostates and 
one weak-kneed Gentile) brought in a verdict of not guilty, and the man 
was discharged. 





Jury Trials. 

The exasperating uncertainty of jury trials has become so 
proverbial as to create a serious doubt of their efficacy in 
civil suits. Many are in favor of dispensing with juries en- 
tirely, except in criminal trials, claiming that questions of 








private right can be more speedily and justly determined 
without the aid of this cumbersome and expensive machinery. 
There is no denying the defects of the system, but it could 
scarcely be wise to abandon so important a feature of our 
civil jurisprudence, without first making a serious and earnest 
effort to lop off its excrescences and supply its deficiencies. 


At the last commencement of the law department of the 
Michigan University, Mr. May delivered an address on 
‘¢ Trial by Jury,”’ in which he insists upon certain reforms in 
the jury system as indispensible to its usefulness. To avoid 
the frequent disagreement of juries, he advocates the abroga- 
tion of the rule of unanimity, and urges further modification 
in the rule of challenges, so that jurors might not be rejected 
on account of an opinion based upon previous knowledge of 
the case. 

The practice of rejecting jurors, merely on account of such 
previous knowledge, when the opinion formed is not of a char- 
acter likely to influence their verdict, is so repugnant to 
common sense, that it is rapidly falling into disuse. It has 
no defenders upon principle. The effect of the practice 
tends to lower the standard of intelligence, by excluding in 
cases of great notoriety, the well-informed, and elevating to 
the first rank as a qualification for the important duties of the 
juryman, the densest stupidity and the most profound igno- 
rance. This fact has become pretty generally recognized, 
and knowledge of the case is no longer, in many of the states, 
considered as a ground of peremptory challenge. 

The merits of the other proposed reform, are not quite so 
well established nor so generally conceded. It is not a ques- 
tion as to the respective merits of two plans, one of which re- 
quires unanimity of opinion in the triers of a fact, and the 
others simply the agreement of a majority of two-thirds or 
three-fourths. The question is simply: how many minds 
should concur in finding the facts submitted to a jury? 
Should it be conceded that eight or nine, instead of twelve 
would suffice, then the other four of them ought to be dis- 
pensed with. It is unnecessary to retain as jurors, at the 
expense of litigants, three or four superfluous individuals, 
against whose judgment the verdict may go one way or an- 
other. It is difficult to understand what charm there is in 
the mystic number “we/ve, that those who contend against 
the policy of requiring unanimity in the verdict, should not 
suggest a reduction in the number of jurors. There is prob- 
ably an empirical limit to the efficacy of multitudinous coun- 
sels in certain cases, and when that limit has been ascertained 
with reference to juries, if less than twelve, the reduction 
should be made, but the agreement should still be unanimous. 
There can be no possible advantage in having twelve jurymen 
to deliberate upon a verdict, to which it is only necessary 
that eight should agree. The disagreeing four are merely 
an incumbrance and auseless expense. Their presence in the 
jury-room usually tends to distract the minds of the others. 
It would be different if juries were deliberative bodies, whose 
province it was to discuss the questions submitted to them ; 
but the presumption is that the facts have all been fairly pre- 
sented, and the argument made by counsel, All that remains 
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for the jury is to express their opinion, based upon the evi- lin civil or criminal cases. The jury should not be called 
dence. This they could do as well —nay, better, in the. upon to declare, whether the accused is ‘ guilty ’’ or * not 
absence of the supernumeraries. guilty,” ,’—whether the verdict should be for plaintiff or de. 
But when ignorance has ceased to be the crucial test of fendant. Each material fact in issue upon which there is the 
qualification for jury service, and the concurrence of twelve | least conflict of evidence, should be so submitted that the 
minds is no longer deemed essential to an impartial and intel- | jury would be compelled to find upon that fact separately, 
ligent verdict, the principal defect in the system still remains. | Without necessarily considering or even knowing its influence 
Whether there be six, eight, nine, or twelve jurymen sworn | upon the verdict. To these special findings, let the court, 
to try the case, who instead of being selected on account of | who is fitted for such a duty: by education and experience, 
their stolid indifference, or blind ignorance of what is going | apply the law governing the case, and pronounce the verdict 
on about them, are chosen for their intelligence and public | which follows as a legal sequence. From this application of 
spirit, so long as the facts are submitted to them, as they | | the law, either party may appeal or have his writ of error, as 
are under the prevailing system, the verdict must remain, in a | from any other question decided by the court. 
great measure, the result of guess-work, and not of mature de- | With the general adoption of the framed issues and special 
liberation and honest conviction. | verdicts, instead of the present practice, the principal grounds 
It is surprising that lawyers should grow impatient at the | of complaint against jury trials would be removed. The jury 
mistakes made by juries, when the difficulties under which | Would act less under the influence of prejudice than now, be- 
they labor are so potent. They have not merely questions of | cause they would not be required to pronounce in favor of 
Jact to decide, as we are taught, but they are required to give | one party or the other. They would be able to act more in- 
a correct construction to declarations of /aw, in the form of | | telligently, because they would be compelled to decide each 
written or oral instructions from the court, which are gen- | question of fact in its order, without a thought as to the law 
erally drawn up by the counsel on either side, and are often | governing the case. The special findings of the jury would 
sufficiently verbose and tautological to puzzle the oldest law- | show precisely how each fact in controversy was decided, 
yer.‘‘ Questions of fact are all that go to the jury! ’’ Such is , and cases rendered by the appellate court would less frequently 
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the ¢heory of jury trials, but what is the plain, unvarnished 
truth ? 


To master sufficient knowledge of legal science to compre- | 
| going back to special verdicts will cure the difficulties com- 
| plained of.—Ep. C. L. J.] 

The jurymen have not studied | 
while | 
| 
| liberty of the press, a member moved as an additional clause 


hend the questions of law, upon which the jury are instructed, 
the judge has devoted the best years of his life to patient and 
unremitting study and labor. 
law at all ; yet they are expected “ in one short lesson,”’ 
their minds are confused by conflicting statements of fact, to 
acquire a tolerabie knowledge of this abstruse science. It is 
all very well to say that the court decides the questions of law, 
about which learned counsel disagree. It is probably true | 
that the law is decided to the satisfaction of the court, but 
whether to the enlightenment of gentlemen of the jury, is | 
quite another matter. The application of the law to the 
facts, which under the present system is a duty that devolves 
upon the jury, is scarcely less difficult than deciding the ques- 
tions of law. Cases are constantly carried to the appellate 
courts, because the verdict is contrary to the instructions, 
and upon this the ablest jurists disagree. This duty is too 
complicated for those who have not enjoyed the benefits of 
legal train‘ng. 


Take, for example, a few of the questions that are incident 
to an ordinary action on commercial paper—a branch of the 
law that is probably as well understood by the laity as another : 
The execution of the paper, its consideration, negotiability, 
dishonor, rate of interest, endorsement, guaranty, the stat- 
ute of limitations, effect of partial payment, extension of 
time, fraud, etc., may all raise questions of law of the greatest 
importance. Canan experienced lawyer believe that the requi- 
site knowledge of these questions can be imparted to the av- 
erage jury, within the time usually allotted, to enable them 
to adjust the law to the evidence, and agree upon a just ver- 
dict? Experience says not. 

Thetruth is, that a system should be devised which would 
not impose this difficult task upon the jury. They should have 
nothing to do with questions of law, or mixed questions, either 









W. P. W. 


[While publishing the views of our contributor, we do not 
necessarily agree with them. We think it doubtful whether 


require anew trial before the jury. 





Curiosities of the Law Reporters. 
When Lord Eldon introduced his bill for restraining the 


that all anonymous works should have the name of the author 
printed on the title page. 

Christian quotes 1 Ld. Raym. 147, to the effect ‘‘ that the 
court of Common Pleas, so late as the 5 W. & M., held that a 
/man might have a property in a negro boy, and might have 
an action of trover for him, because negroes are heathens.’’ 

1 Bl. Com. 425, note. 
In a case in the time of Elizabeth, the plaintiff for putting 


| in a long replication, was fined ten pounds and imprisoned, 


and a hole to be made through the replication, and to go 
from bar to bar with it hung round his neck. Milward v. 
Welden, Tothill, ror. 

Of the gratuities which Lord Bacon was charged with re- 
ceiving, some were not gifts at all, but sums of money bor- 
rowed, and recoverable as debts. Three of these cases gave 
rise after Bacon’s death to acurious question. Being claimed 
by the lender as ded¢s due to them from the estate, the ex- 
ecutors pleaded that they had been decided by the House of 
Lords to be drives. Bacon’s Works, vol. xiv., p. 264, and 


; note, ed. Spedding. 


In May, 1784, a bill to limit the privilege of franking was 
sent from the Parliament of Ireland for the royal approba- 
tion. It contained a clause that any member who, from ill- 
ness or other cause, should be unable fo write might author- 
ize another to frank for him by @ writing under his hand. 


In a bill for pulling down the old Newgate, in Dublin, and 
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rebuilding it on the same spot, it was enacted that the prison- 
ers should remain in the old jail till the new one was completed. 

“If one be in execution, and if he has no goods, he s .all 
live of the charity of others, and if others will give him 
nothing, let him die in the name of God.’’ Mountague, 
Chief Justice, in Dive v. Maningham, 1 Plowd. 68, quoted in 
M’Lain v. Hayne, 3 Brevard, 296. 

In a recent case, the Supreme Court of the United States 
animadvert upon the practice of introducing children as wit- 
nesses in an angry family quarrel, Mr. Justice Wayne quaintly 
saying that ‘‘it can not be done without its being consid- 
ered as a forlorn effort of parental obliquity.’’ Toby v. 
Leonards, 2 Wallace, 425, 438. 


‘‘The common law system of special pleadings,’’ said the 
late Mr. Justice Grier, ‘‘matured by the wisdom of ages, 
founded on principles of truth and sound reason, has been 
ruthlessly abolished in many of our states, who have rashly 
substituted in its place the suggestions of sciolists, who in- 
vent new codes and systems of pleadings to order. But this 
attempt to abolish all species and establish a single genus, is 
found to be beyond the power of the legislative omnipotence. 
The result of these experiments, so far as they have come to 
our knowledge, has been to destroy the certainty and sim- 
plicity of all pleadings, and introduce on the record an end- 
less wrangle in writing, perplexing to the court, delaying and 
impeding the administration of justice.’’ McFaul v. Ram- 
sey, 20 Howard, 523. And in a later case the same learned 
judge observed: ‘‘It is no wrong or hardship to suitors who 
come to the courts for a remedy, to be required to do it in 
the mode established by the law. State legislatures may sub- 
stitute, by codes, the whims of scioiists and inventors for the 
experience and wisdom of ages; but the success of these ex- 
periments is not such as to allure the court to follow their 
example. If any one should be curious on this subject, the 
cases of Randon v. Toby, 11 Howard, 517; of Bennett v. 
Butterworth, 11 Howard, 669; of McFaul v. Ramsey, 20 
Howard, 523, and Green v. Custard, 23 Howard, 484, may 
be consulted.’’ Farni v. Tesson, 1 Black, 315. 


As an illustration of the absurdities produced by the 
‘‘codes,’’ the case of Bennett v, Butterworth, above referred 
to by Mr. Justice Grier, is worthy of attention. In that case 
the court were unable to discover from the pleadings the 
nature of the action or of the remedy sought. It might with 
equal probability be called an action of debt or detinue, or 
replevin, or trover, trespass, ora bill in chancery. ‘The jury 
and the court seem to have labored underthe same perplexity. 
The jury gave a verdict for twelve hundred dollars and the 
the court rendered judgment for four negroes ! 


Mr. Justice Littledale thus tersely commented on a passage 
in Lord Coke’s Fourth Institute: ‘If the foundation fails, 
the superstructure can not stand, however celebrated the ar- 
chitect may be.’’ Stockdale v. Hansard, 9 Ad. & El. 198. 


In the year 1598 Sir Edward Coke, then attorney-general, 
married the Lady Hatton, according to the book of Common 
Prayer, but without banns or license, and in a private house. 
Several great men were then present, as Lord Burleigh, Lord 
Chancellor Egerton, etc. They all by their proctor, submitted 
to the censure of the archbishop, who granted them an abso- 
lution from the excommunication they had incurred. The 





act of absolution set forth that it was granted by reason of 
penitence, and the fact seeming to have been done ¢hrough 
innocence of the law. Middleton v. Croft, Cunningham, p. 
103, 3rd ed. Mr. Spedding in his edition of Lord Bacon’s 
works, vol. IX. pp. 53, 56, gives a charming account of Lady 
Hatton. 

In the admirable judgment of Lord Denman in the case of 
O’Connell v. The Queen, 11 Clark & Finnelly, at p. 351, is 
this well-known passage: ‘If it is possible that such a prac- 
tice as that which has taken place in the present instance 
should be allowed to pass without a remedy, trial by jury 
itself, instead of being a security to persons whoare accused, 
will be a delusion, a mockery, and a snare.’ Mr. Justice 
Denman, one of the present judges of the Court of Queen’s 
Bench, relates a curious circumstance. Walking down with 
his father from the house after the delivery of the judgment, 





and praising among other things, the celebrated words, ‘‘a 
mockery, a delusion, and a snare,’’ ‘‘ Ah,’’ said Lord Den- 
man, ‘‘I am sorry I used those words ; they were not judicial.’’ 
Memoir of Lord Denman, vol. 1. p. 183, note. 

Lord Mansfield, while confessing a wish for popularity, 
added in words which can not be too often quoted: ‘* But 
it is that popularity which follows, not that ‘which is 
run after; it is that popularity which, sooner or later, 
never fails to do justice to the pursuits of noble ends 
by noble means.’’ The King v. Wilkes, 4 Burr. 2562. Mr. 
| Justice Coleridge: ‘‘ We have been warned of the danger of 
a pursuit after popularity—advice, no doubt, tendered ina 
respectful and friendly spirit—advice most useful where 
needed ; I trust that nothing we have said or done can fairly 
lay us open to the imputation of needing it. For myself, I am 
afraid to quote a passage from the eloquent appeal of a great 
predecessor of my Lord, lest any one should suppose me 
weak enough to be thinking of a comparison with Lord Mans- 
field; but I feel the distinction between the popvlar favor 
| that follows an honest course and that which is followed 
after.’ Judgment in Stockdale v. Hansard, 2 Per. & Dav. 
218; 9 Ad. & El. 243. 

In a note to the great case of literary property, Miller v. 
Taylor, 4 Burr. 2418, the accomplished reporter says: ‘‘In 
a former account of this case I inserted a marginal note which 
was not only unnecessary and improper, but grossly errone- 
ous and false in fact. I have never been able to recollect or 
discover what led me into such an egregious blunder. The 
only method that occurs to me of making compensation for 
it, is to endeavor to fix with seme degree of accuracy and 
precision, by this present note,’’ etc. 


The master of the rolls, in a recent case, referring to the 
insidious manceuverings of fraud, says: ‘‘ Nobody has ever 
been able to define what fraud is, because it is so multifarious, 
so accommodative, that it adapts itself to various circum- 
stances.’’ Franks .v. Weaver, 8 Law Times, 511. 

A man married his grandfather’s brother’s wife, by the 
mother’s side, and held lawful. Harrison v. Burwell, Vaugh. 
206, 207. 

In a very recent case in Georgia, the reporter commences 
with the following line: ‘‘ Montgomery, Judge, was provi- 
dentially prevented from presiding in thiscase.’’ Duncan v. 
Stokes, 47 Georgia, 593 (1873). F. F, HEARD, 
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Bankrupt Act—Exemptions out of Partnership 
Assets. 


IN RE HANDLIN & VENNY. 


In the Circuit Court of the United States, Eastern District of 
Arkansas, April Term, 1875. 


Before Hon. JoHN F. DILton, Circuit Judge. 


Under the bankrupt act (sections 14 and 36), and the constitution of the state of Ar- 
kansas of 1868 (art. 12, sec. 1), bankrupts who are co-partners are not entitled to separ- 
ate or individual exemptions out of the partnership effects. 


Petition for review under section 2 of the bankrupt act. 

This case came before the court on a question as to the right of 
persons composing a bankrupt firm to claim individual exemp- 
tions out of partnership effects. 

The individual schedule of each of the partners discloses per- 
sonal property of Handlin to the amount of $532 85, and of 
Venny to the amount of $150. 

The partnership schedule discloses personal property sufficient 
to make up the sum of $2,000 claimed by each of the partners. 

This latter sum is the amount allowed to “any resident ” of the 
state of Arkansas as exempt from execution or other final process, 
by the exemption laws of the state, as they existed in the year 
1871. Sec, 1, art 12 of the constitution of 1868. 

Each of the partners claims as follows: Handlin $1,467 15, 
which, added to his $532 85, amounts to $2,000. Venny claims 
$1,850, which, added to his $150, amounts to $2,000. 

Hubbard Stone, the assignee of said bankrupt estate, refused to 
allow the $1,467 15 and the $1,850 claimed, and on the 2oth of 
February, 1875, set apart as exempt, and issued certificates as 
follows: To Handlin specified articles of personalty to the value 
of $532 85. To Venny the same kind of property amounting to 
$1%So, being the personal property shown by the schedules of each 
to be their individual property respectively. 

To this action of the assignee the bankrupts excepted, and the 
matter was brought before the district court upon the statement of 
facts herein set forth. 

Whereupon, the action of the assignee, as aforesaid, was by the 
court disapproved and set aside, and the assignee was fro forma 
ordered to allow to each of the bankrupts, Handlin and Venny, 
the balance claimed by each of them, as above stated, out of the 
partnership effects. The order of the court was as follows: ‘‘ The 
assignee is directed to allow to each of the bankrupts, out of the 
partnership effects, a sum which added to their respective indi- 
vidual effects will give to each an exemption of personal effects 
to the value of $2,000."’ The assignee excepted, and now brings 
the matter before the circuit court on a petition for review. 

It was admitted that the bankrupts comprised all the members 
of the firm; that they were adjudged bankrupts on their own 
petition prior to the taking effect of the constitution of the State 
of 1874, and while section 1, article 12, of the constitution of 1868 
was in force, and that neither of them had a homestead, or 
claimed a homestead exemption. 


Dodge & Fohnson, for the assignee. 
bankrupts. 


DILLon, Circuit Judge.—The bankrupt act (section 14) after 
excepting from: its operation the household and kitchen furniture 
and other articles and necessaries 6f the bankrupt, not exceeding 
in value in any case the sum of five hundred dollars, also excepts 
“such other property not included in the foregoing exceptions, as 
is excepted from levy or sale upon execution or other process by 
the laws of the state in which the bankrupt has his domicil.” 

The constitution of the state of 1868, in force until after the 
bankruptcy here in question, contained this provision: ‘ The 
personal property of any resident of this state, to the value of 


dM. & F. Erb, for the 


——_.. 


sale on execution or other final process of any court, issued for 
the collection of any debt contracted after the adoption of the 
constitution.”” Article 12, section 1. This provision is self-ex- 
ecuting. Jn re Hezekiah, 2 Dillon, 551. 


The bankrupts were copartners, and were adjudged bankrupts 
as such. One of them had individual assets to the amount of 
$532.85, and the other to the amount of $150. The firm assets 
amounted to several thousand dollars, but not enough to pay all 
the firm debts. Each of the bankrupts claims out of the firm 
assets, a sum sufficient, with the individual property set apart to 
him, to give him an exemption of personal effects to the value of 
‘$2,000, This claim was sustained fro forma, by the district court, 
and the assignee contests its rightfulness. 

Upon the best consideration I have been able to give to the sub- 
ject, my conclusion is, that the claim of the bankrupts in this be- 
half can not be sustained. This opinion rests upon the language 
of section 14 and 36 of the bankrupt act, and of the constitutional 
provision above quoted, upon the general principles of the bank- 
rupt law, and the law of partnership, and upon the weight of 
authority upon the subject. 


Whatever property is exempted by section 14 of the bankrupt 
act, is excepted from the operation of the act, and the title to it 
does not vest in the assignee. This is not denied, and has fre- 
quently been decided. 

Section 36 relates to the bankruptcy of partnerships, and con- 
tains the provision that when persons who are partners in trade 
are adjudged bankrupt, ‘‘ a warrant shall issue, upon which all the 
joint stock and property of the copartnership, and also all the 
separate estate of each of the partners shall be taken, 
excepting such parts thereof as are hereinbefore excepted.” That 
is ad/ of the firm property is to be seized on the warrant, and all 
of the individual property of the partners except such of the 
individual property as is exempted to the partners severally. And 
the further provision is that after deducting expenses and disburse- 
ments, ‘‘ the zet roceeds of the joint stock shall be appropriated 
to pay the creditors of the copartnership, and the net proceeds of 
the separate estate of each partner shall be appropriated to pay 
his separate creditors,” etc. 

Taken all together, this language does not contain anything to 
favor, but much to contravene, the notion that individual exemp- 
tions should be allowed out of the partnership estate. And the 
same observation applies to the language of the constitutional 
provision. This contemplates a selection by the debtor from zs 
own property, and not from that in which others are interested as 
partners, But, conceding that the language of the bankrupt act 
and of the constitution of the state is not so clear to this end as 
to exclude doubt, the general principles of the law are against the 
existence of the exemption claimed. Where, as in this case, the 
partnership and all its members are declared bankrupt, the firm 
is treated as being dead, except to close up its affairs. There is 
no exemption to the firm as such; nor is it contended that there 
can be. 

But each of the partners claims an individual exemption to the 
amount of $2,000 out of the firm property, and at the expense of 
the firm creditors; and if the claim is valid it would equally be so 
if there were six partners or sixteen instead of two, It is a claim 
not depending upon the amount of capital which the partner 
making the claim contributed to the firm, or upon the state of the 
accounts between him and his copartners. He may never have 
put a dollar of capital into the firm, or he may have drawn out all 
his capital and owe the firm, yet it is insisted that not only as 
against his copartners, but as against the creditors of the firm, he 
may, in default of not possessing individual estate, lay his hand 
upon $2,000 of the joint estate, and appropriate it as exempt. This 
I am sure, he could not do before bankruptcy without his copart- 
ners’ consent, and after the bankruptcy, the copartner is incapable 





$2,000, to be selected by such resident, shall be exempted from 


of giving any consent to affect rights fixed by that event. 
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The pretension set up in this case, whether considered with 
reterence to the rights of copartners or the rights of the firm 
creditors. can not be maintained. The case may be different as to 
mere joint ownership where no partnership relation existed, but it 
js not necessary to consider this point. 

While the adjudged cases relating to the question under con- 
sideration are not uniform, a careful examination of all of them 
justifies me in saying that they are quite decisively against the 
proposition that individual exemptions can be allowed out of the 
partnership estate at the expense of the joint creditors. Pond v. 
Kimball, 101 Mass 105; Guptil v. McFee,g Kansas, 30—a well- 
considered case, following Pond v. Kimball, and disapproving 
Stewart v. Brown, 37 N. Y. 350; Burns v. Harris, 67 North Caro- 
lina, 140; Bonsall v. Comly, 44 Pa. St., 442, 447; Ju re Blodgett, 
10 Bank. Reg. 145; /# ve Hafer, 1 Bank. Reg. 147 ; Amphlet v. 
Hibbard, Sup. Ct. Mich. 1874; /# re Price, 6 Bank. Reg. 400; 
Wright v. Pratt, 31 Wis. 99. Contra—ln re Young, 3 Bank. Reg. 
440; Jn re Rupp, 4 Ib. 95; Stewart v. Brown, 37 N. Y. 350; Rad- 
cliffe v. Wood, 25 Barb. 52; Jz re McKercher, 8 Bank. Reg. 
409. REVERSED. 





Composition Agreement—Right of Creditor who 
had Stipulated for a Secret Advantage to Prove 
his Original Debt in Bankruptcy. 


BROOKMIRE & RANKIN v. W. C. BEAN, ASSIGNEE, 
ETC., OF CHAS. S. KINTZING. 


United States Circuit Court, Eastern District of Missouri, March 
Term, 1575. 


Before Hon. JOHN F. DILLON, Circuit Judge. 


A creditor having demanded payment in full in advance as a condition of consenting to 
sign a composition agreement of the debtor to pay all his creditors seventy cents on the 
dollar, was held liable to repay the amount to the assignee in bankruptey (2 Dillon, 108) ; 
subsequently, on paying back the amount to such assignee of the debtor, the creditor 
sought to prove his original dedi in bankruptcy, the composition having failed: Hed, 
under the circumstances, that he was entitled to establish his debt and receive dividends 
thereon, 


Appeal in bankruptcy from the district court. The firm of 
Brookmire & Rankin sought in the district court to establish a 
claim for $1,436.02 and interest, against the estate of Charles S. 
Kintzing, bankrupt, for merchandise sold and delivered, and al- 
leging that the note given by Kintzing & Co. for that debt ‘‘ was can- 
celled on the theory of its payment, which was an error.’ The 
assignee in bankruptcy resisted the claim. The parties stipulated 
below, ‘‘that the question for determination by the district court 
was whether upon the facts as found, and the lw as declared by 
the circuit court, in the case of Bean v. Brookmire, reported 2 
Dillon, 108, Brookmire & Rankin have a provable claim 
against the estate of Kintzing, on account of the note referred to 
in that case, the decree rendered therein having been satisfied by 
Brookmire & Rankin.’’ The district court rejected the claim, 
and Brookmire & Rankin appeal. In this court the appeal was 
submitted upon the same stipulation. Before the following opin- 
ion was pronounced, the appellants, with leave of court, dismissed 
their appeal with a view, as stated, to file a bill of review of the de- 
cree by which they were compelled to pay to the assignee the 
amount they had received from the bankrupt. 2 Dillon, 108. 

G. M. Stewart, for Brookmire & Rankin, appellants ; Edmund 
T. Allen, for the assignee. 

DILLon, Circuit Judge :—The controversy between the parties 
has already, in different forms, been several times before this 
court—Bean v. Brookmire, 1 Dillon, 24; S. C., 1 Dillon, 151; S. 
C, again, 2 Dillon, 108. In the case first cited, the assignee sued 
to recover back the $1,436.02 which had been paid by the bank 
rupt to Brookmire & Rankin, and this recovery was sought on the 
ground that the payment was. illegal preference under section 35 








of the bankrupt act, but as it was paid more than four months be- 
fore the bankruptcy, it was held that the action was not maintain- 
able. After that decision was made, the assignet brought a bill 
in equity to recover back this same sum of $1,436.02, on the 
ground that it was fraudulently paid by the bankrupt to Brook- 
mire & Rankin. 2 Dillon, 151. On the merits, this suit was sub- 
sequently decided against Brookmire & Rankin (2 Dillon, 1c8), 
and they paid the amount of the decree to the assignee. They 
now seek to prove the original indebtedness or cause of action, and 
the question is whether upon the facts found, and the law stated in 
the case as reported in 2 Dillon, 108, they are entitled to have 
their claim established so as to share in the dividends of Kintz- 
ing’s estate in bankruptcy. The facts as there found need not be 
here restated at length. 

The question presented by this appeal has occasioned me much 
perplexity. The case is so peculiar as to make it difficult to ascer- 
tain the legal principles which should control its decision, and I 
determine it upon its own circumstances, and agreeably to what 
seems to me the substantial rights and equities of the parties, with- 
out undertaking to announce any rule of general or universal 
application. 

Let us briefly recur to some of its leading features. And first, 
the original debt of Brookmire & Rankin against the bankrupt is 
confessedly just. It was for goods sold and delivered. On this debt 
Brookmire & Rankin have been paid nothing. The amount they 
received, they have been compelled to pay back, on the grounds 
stated in 2 Dillon, 108. It will be recollected that they had re- 
fused to go into the compromise, and had commenced suit against 
Kintzing in the state court. Laflin acting for Kintzing, went to 
Brookmire & Rankin and representing (according to the weight 
of testimony), that the money to pay the note had been raised by 
himself and Kintzing's friends, or by the latter, paid them the 


money on their delivering him the note with the endorsement: 


“We authorize S. H. Laflin to sign for us. Brookmire & Rankin.” 
They entered the note on their books as “‘sold”’ to S. H. Laflin. 
Under the authority thus given Laflin signed the name of Brook- 
mire & Rankin to the compromise agreement to settle at 70 cents 
on the dollar. It is stated in the report (2 Dillon, 114), that ‘the 
evidence favors the view that the defendants (B. & R.) at first ob- 
jected to making this endorsement, and finally did it without much 
reflection, and upon Laflin’s assurance that it would be all right, 
and he would answer that the note should never come back or 
give them any further trouble. They did not seek Laflin or 
Kintzing, but were standing aloof from the proposed arrangement 
for a compromise, and pursuing [by suit in the state court], their 
own remedy against their debtor.” It is further observed (2 Dil- 
lon, 114), that ‘‘ the circumstances of the debtor were such that they 
could not obtain payment undera judgment against him, which 
would ‘not be liable to be defeated by the bankrupt act’’’ Tested 
by the subsequent decision of the supreme court, in The’ City 
Bank v. Wilson, 17 Wall. 473; 1 CENT. LAW Jour. 40), this last 
observation is erroneous. 

The compromise finally miscarred, as all the creditors did not 
unite in it, and all the other creditors were, in consequence, remit- 
ted to their original position, and to the right to claim 100 cents on 
the dollar. 


Now, why shall Brookmire & Rankin not be placed upon the 
same footing with the other creditors? As the compromise failed 
there is no outstanding covenant in force against them, whereby 
they have agreed to take less than the face of their demand or to 
release it, and this material circumstance distinguishes it from the 
case of Mallalieu v. Hodgson, 16 Ad. & Ell. (N. S.) 689, so 
strongly relied on by the assignee. There the composition into 
which the plaintiff had entered, Aad been carried out, and the 
plaintiff ‘‘had received the composition, and yet was seeking to 
gain a further exclusive advantage to himself and in fraud of the 
creditors, by suing for the balance of his original debt after allow- 
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ing for the composition and the value of the [secret] preference” 
[Ib. p. 712]; and the court held that his release of the debt, made 
on entering into the composition, was binding upon him, and an 
answer to his claim to recover on the original demand. It was 
this release which defeated the recovery; but in the case before 
me there is no such release, and the composition fell through be- 
cause all of the creditors did not come into the arrangement. 


It is urged that the debt of Brookmire & Rankin is forfeited by 
their conduct in authorizing their names to be signed to the com- 
position agreement. 2 Dillon, 108. That decision did not go upon 
the ground that any specific provision of the bankrupt act had 
been violated, but upon the general ground that Brookmire & 
Rankin had secured full payment as a condition of signing the 
composition articles, and had obtained it oppressively, so that the 
debtor could have recovered back the amount if he had not gone 
into bankruptcy, and this right devolved upon the assignee by 
by reason of the bankruptcy. 

That decision rested largely upon Atkinson v. Denby, 6H. & N 
778; affirmed, 7 Ib. 934. Of course the act of one creditor stipu- 
lating for a secret advantage to himself is a fraud upon the other 
creditors, but in what manner, in the absence of bankruptcy, these 
other creditors could have taken advantage of the fraud, and to 
what extent they could have compelled Brookmire & Rankin to 
refund on a creditor's bill, are questions by no means easy of 
solution. The conclusion in 2 Dillon, 108, was supposed to be 
strengthened by the circumstance that the assignee in bankruptcy 
represented the rights of the creditors as well as the bankrupt, but 
the decision essentially rests upon the principle of Atkinson v 
Denby, and the cases which it follows. In the case last mentioned 
(Atkinson v. Denby), it is to be especially remarked that the com- 
positon was paid, and paid to the defendant as well as to the other 
creditors ; and the action was not ¢o recover the whole amount paid, 
but only the £50 paid by the plaintiff in excess of the composition, 
and in excess of what the othercreditors received. This is obvi- 
ously a very different case from the one before the court. 


The cases cited by the assignee’s counsel, which I will not 
review in detail, undoubtedly establish this principle, viz: that a 
“stipulation by a creditor for a secret advantage is altogether 
void; not only can he take no advantage from it, but is also to 
lose the benefit of the composition.” Erle, J., 16 Ad & Ell. 689, 
supra ; Howden v. Haigh, 11 Ad. & Ell. (O. S.) 1033; Frost v 
Gage, 1 Allen, 262; S.C. 3 Allen, 560 He loses all rights which 
depend upon the illegal or fraudulent agreement, and if in this 
case Brookmire & Rankin were seeking to enforce a promise or 
claim based upon, or arising out of the composition articles, it 
would logically result from the prior decision, and the principle 
of law in relation to the composition agreements established by 
the authorities that they could not succeed. But such is not their 
case. The composition failed and was not carried out, and, there- 
fore, never became binding upon any of the creditors. They 
were remitted by reason of such failure to their former rights ; and 
the present claim is based upon the original consideration, and not 
upon the composition deed. Unless it is forfeited or barred, it 
must be allowed. 

It is urged in argument that to permit Brookmire & Rankin now 
to prove the claim, is inconsistent with their case in 2 Dillon, 108, 
in which they were held liable to pay back the money received on 
this same debt. But notso. Tod have allowed them to retain the 
full amount of their debt would have given them an unjust advan- 
tage over the other creditors, and as this advantage was unfairly 
obtained, the court held that they must pay back the money. If 
the compromise had been carried out, perhaps the court would 
have limited the recovery to the excess which they received over 
the other creditors. That suit compelled them to repay the money 
they had unfairly gained. This put the parties 2” s/atu guo. The 
debt of Brookmire & Rankin revived against the bankrupt, and it 


puts all creditors upon an equality. If Brookmire & Rankin had 
_ been active in steps to procure full payment, and had positively 
designed to commit a fraud, I should have felt more reluctance in 
coming to the conclusion that they should be allowed to establish 
their debt in bankruptcy. They have done nothing which justly 
works a forfeiture of their original debt, and if there is any such 
principle in the law as that fraudulently or illegally entering into 
| a composition agreement works a forfeiture of the original debt, 
when the composition fails, which I very.much doubt, I think that 
the present case is one to which that principle should not be 
applied. 





NOTE.—The above opinion is of interest, as discussing the duties and ob- 
ligations of creditors, who become parties to composition deeds. The recent 
amendments to the bankrupt law provide, in a very bungling and cumber- 
some manner, for the execution of compositions between the bankrupt and 
his creditors, under the supervision of the bankrupt court. Hence the obli- 
gations of creditors, to the debtor, and to each other, which the law itself, in- 
dependently of the bankrupt act, imposes upon the parties to a composition, 
becomed, at present, of more than speculative importance, 

It would seem to a fair-minded man, an exceedingly unfair and improper, 
not tosay dishonest proceeding, if one among several creditors, all of whom 
had agreed among themselves and with their debtor, to accept, in view of his 
misfortunes, a part only of their demands, should secretly, and as a condition 
of signing the agreement, exact an amount in addition to what he and the others 
had agreed to take. Such exaction might take from the debtor the little 
stipend which the other creditors had intended should remain to him for the 
support of a dependent family, or with which to begin life anew: or, in case the 
composition were, as usually compositions are, payable in installments, by cnip- 
pling the present means of the debtor, render it impossible for him to comply 
with its terms, In either view the purpose of the honest creditors, who execute 
and carry out their part of the agreement in good faith, is thwarted. They fail to 
provide, as they had humanely intended, for the necessities of the debtor; or 
they fail to secure that portion of their claims, which, according to the compo- 
sition, they were to receive. This result, moreover, is brought about by one 
who apparently joined with them in the negotiation, and who may ostensibly 
have been most urgent in his endeavors to relieve the unfortunate debtor. 
He has solemnly executed the composition agreement with one hand, and 
held his other in position to receive his price. 

Viewed in the light of these considerations, one is hardly prepared to be 
told, that frauds in the execution of composition deeds are among the most 
numerous of any, of which we have record in the reports. Creditors are, as 
a class, men of means, of education, of business habits, and most of them are 
merchants. It is not creditable to the merchants of Great Britain that for two 
hundred years past the English reports are replete with decisions touching 
such frauds. Every lawyer in this country, who has had much experience in 
such matters, knows that it is a difficult thing to persuade a merchant that 
it isany thing wrong to get all he can out of a debt, whether in fraud of a 
composition or not. Perhaps it is not too much to say, that eight out of every 
ten compositions with creditors, made in this country, are affected (and effected) 
by the fraud of some one or more of the creditors. 

It is not the purpose of this note more than to hint at the history of this 
branch of thelaw. The cases, if collected, would make a large volume, and 
a very useful one at this time. 

The chancery courts at first undertook to relieve debtors who had been 
thus oppressed. by restraining suits at law against them upon notes or securities 
given in fraud of compositions, and by decreeing the cancellation of such 
notes and securities. In reply to the plea that the plaintiff in such equity 
causes, was a particeps criminis, and equity should not interfere, the courts 
said that he was in de/icto, but not ia pari delicto, Next the court at law ale 
lowed the debtor to defend against suits brought by the exacting creditor 
upon his notes and securities, on the ground that such notes and “securities, 
having been exacted in fraud of a composition, were invalid as against public 
policy. In the case of Howden v. Haigh (3 Perry &. Davison, 661 ; S.C. 11 
Ad. & E 1,033, 1840), where the plaintiff, before signing a composition deed, 
by which the creditors of the detendant agreed to take the defendant's bills 
at long dates for their respective debts, stipulated, without their knowledge, 
for a bill of exchange to be endorsed to him by the defendant for a further 
sum, it was held that the whole agreement between the plaintiff and defendant 
was void, as being fraudulent upon the other creditors, and that plaintiff could 
not recover upon the defendant's bills for the amount of the composition money, 
even although he had received nothing on the bill indorsed to him by the de- 
fendant. In brief, the creditor forfeited his entire debt by the fraud, not 
only that which he stipulated for in fraud of the composition, but that which 





may be established against his estate. The effect is equitable. It 


he stipulated for by its terms. In the case of Wells v. Girling (1819, 1 Brod- 
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erick & Bingham, 447; S.C 4 Moore, 78), A., a trader, in embarrassed circum- 
stances, being indebted to plaintiff for money lent, and goods, plaintiff prom- 
ised to induce A's. creditors to agree to a composition, on condition of A’s 
giving the plaintiff a promissory note for the money lent, signed by A. and 
another as security; the note was given by A. and signed by defendant as 
security. The plaintiff and A. agreed to keep the matter a secret from A's 
creditors, and plaintiff endeavored, du¢ in vain, to accomplish a composition 
with them. Held, that the transaction was void, and the plaintiff could 
not recover on the note against the defendant. Inthe report of this case in 
4Moore 78, Dallas,C. J., said, ‘‘ This agreement, therefore, was void in its 
creation, on the ground of fraud, and if it was void in its inception, it can not 
cease to be so on acconet of events which have happened afterwards, It has 
however, bcen most strenuously objected that the plaintiff is entitled to recover 
asthe deed of composition was not carried into effect. Still, however, the 
transaction was fraudulent ad initio.” 

The last case was against the security upon the note, but can it be doubted 
that the same result would have been reached had A., the principal debtor, 
been the defendant, and is not this an authority for the preposition that a 
creditor in committing a fraud upon a proposed composition, forfeits his entire 
demand, even though the composition be not carried into effect ? 

So again, to like effect, in the matter of Cross (4 De Gex. & Smale, 364, 
1848) it was held that Gibbons, the creditor who had signed a composition for 
one-half of his debt, and fraudulently received security for the remainder, for- 
feited his entire demand, even though he did not get his one-half in accordance 
with the terms of the composition. In this case Mr. Commissioner Fane uses 
the following language. “‘ The fraud of which Gibbons was guilty, that of draw- 
ing in other creditors to submit to a loss of 1os in the pound by holding out 
that he, one of the largest creditors, would submit to a similar loss for the 
general benefit, and yet secretly stipulating for a payment in full, isa fraud 
only too common; and it is but just toward the public that those who are 
guilty of such frauds, should, when detected, suffer a loss as great as the un- 
just gain they sought. If such persons, on being detected, might still rely on 
the right they stipulated for, they would, in case of non-detection, obtain a 
great gain, and in case of detection suffer no loss, which would be of evil ex- 
ample. If they could go still further—if, alleging that the debtor was par- 


ticeps criminis, and on that ground insisting that the deed should not operate in. 


his favor, they could fall back on their original demand, the result would be 
more pernicious still, for it would be to injure all the other creditors, and to 
make the delinquent’'s fraud a source of pecuniary advantage to him. In my 
opinion, Gibbons, in endeavoring to overreach the other creditors, his only 
overreached himself, for he has ceased to be a creditor of the bankrupt for 
any sum whatever—he is not a creditor for the £1,600, for he has released that 
demand—nor is he for the £800, because no right occurs under a fraudulent 
deed in favor of the fraudulent concoctor "’ 

The considerations thus succinctly stated by Mr. Fane, together with the 
cases above cited, tend very strongly to uphold the proposition, doubted by 
Judge Dillon in the principal case, ‘* that fraudulently or illegally entering into 
a composition agreement works a forfeiture of the original deot, when the com- 
position fails.” 

The crafty creditors of England had learned by an unbroken series of de- 
cisions that notes and securities taken in fraud of compositions could not be 
enforced except at the will of the debtor, and their next expedient to evade 
the law, was by exacting a cash payment for the additional amount. But the 
case of Atkinson v. Denby (6 H. & N.,778, 1861; S. C. on appeal, 7 H. & N. 
935, 1862) determined that money so paid could be recovered by the debtor 
himself, upon the ground that there is no “ difference in principle between the 
giving a £50 bank of England note, and a promissory note for £50 payable 
on demand.” As the debtor could resist payment of the promissory note, 
he ought to be allowed to recover the money. 

The following are among the many cases relating to frauds upon composi- 
tion deeds, and not mentioned above: Cockshot v. Bennett, 2 D & E. 463; 
Leicester v. Rose, 4 East's R. 372, 383; Higgins v. Pitt, 4 Exch. 322; Breck 
v. Cole, 4Sand Sup Ct. R. 79; Smith v. Bromley, Douglas R. 696; Smith v. 
Cuff, 6 M. & S.160; Mure v. Sandford, 1 Giffard 295 ; Clay v. Ray, 17 Com. 
Bench (N.S.,) 188; Partridge v. Messer, 14 Gray. 180; Case v. Gerish, 15 
Pick, 49 ; Dougherty v. Savage, 28 Conn. 146; Huntington v, Clark, 39 Conn. 
540°; Pinneo v. Higgins, 12 Abb. Pr. R. (N. S.) 334; O'Shea v. Collier White 
Lead Co., 42 Mo. 397; Way v. Langley, 15 Ohio St. 392; Horton v. 
Riley, 11 M. & W. 492; Sadler v. Jackson, 15 Vesey, Jr. 52; Jackman v. 
Mitchell, 13 Vesey, Jr. 581; Jones v. Barcley, Douglas, 695, note; Russell 
v. Rogers, 10 Wend. 473 and 15 Wend, 351 ; Carroll v. Shields, 4 E. D. Smith, 
406; Lawrence v. Clark, 36 N. Y. 129; Alsager v. Spalding,4 Bing. N.S., 
497; Wood v. Barker, 11 Jur. N.S. 905; Payne v. Eden, 3 N.Y. Term R. 
213; Yeomans v. Chatterton, 9 Johns. R. 294; Wiggin v. Bush, 12 Johns. R. 
306; Tweberry v. Miller, 19 Johns. 311 ; Stock v, Manson, 6 Vesey, Jr. 300; 








Geere v. Mare, 2 H. & C. 339; Bean v. Amwinck, 10 Blatch, 361; Coleman 
v. Waller, 3 Young & Jer. 212; Turnerv. Hoole, D. & R. N P. C.27; S.C, 
E.C. L. R. 418; Constantine v. Blacke, 1 Cox's Chancery Cases, 287. 

E. T. A. 





National Banks—Loss of Special Deposits—Neg- 
ligence—Evidence. 

LYONS, RESPON- 

NATIONAL BANK 


THE FIRST NATIONAL BANK OF 
DENT, AGAINST THE OCEAN 
APPELLANT. 


New York Court of Appeals, March 23, 1875. 


1. National Banks—Accountability for Special Depcsits.—Whether a bank- 
ing association or corporation, organized under the Federal Banking and Currency Act 
of 1864, has power to subject its property and stockholders to the risks incident to a 
gratuitous bailment of property, for the accommodation of a customer, gu@re. 

2. Cashier Receiving Special Deposits—No Presumption that he 
Acts Officially.—If such a corporation has power to enter into a contract to keep, or 
safely keep, the property of another, with or without hire or compensation, there is no 
presumption, in the absence of proof, that the president, cashier, or assistant cashier, 
is the officer through whom that power can be exercised, and there is no presumption 
that in making such a contract he is acting officially, or within the sphere of his duty. 





3. Diligence Required of Gratuitous Bailee.—A gratuitous bailee is not beund 
te use special or extraordinary exertions for the security of the property entrusted to 
him. 

4- Evidence—Proof of Negligence on Other Occasions.—The phrase 
** gross negligence’ has still a place in the law as descriptive of what constitutes a 
breach of the duty of a gratuitous bailee ; and on the issue of negligence on a particular 
occasion, proof of negligence on other occasions is inadmissible. 

5. Request of Bank President to Witness to Suppress 
Facts.—It is not competent to prove, in an action against a corporatien for negligence 
in taking care of a voluntary deposit, that, after the property deposited had been stolen, 
the president of the corporation requested a witness (whose testimony to particulars of 
carelessness and omission had been received), to suppress his knowledge of such partic- 
ulars. Such a request is only material, so far as it implies a confession of delinquency 
and a confession by an agent is not competent against his principal unless it is a part of 











the res gesta. 


F. N. Bangs for appellant; Lucien Birdseye for respondent. 

ALLEN, J.—The point was distinctly made at the close of the 
plaintift’s evidence, and renewed at the close of the trial, that there 
was no evidence that the corporation defendant had made any 
contract of bailment with the pla ntiff, or assumed any obligation 
as bailee of the plaintiff's property, and that there was no evidence 
that the officers of the corporation had power or authority to make, 
in behalf of the corporation, any contract of bailment, or to assume 
any liability as the custodian and bailee of the securities of the 
plaintiff under the circumstances. This is entirely distinct from 
the very serious question back of it and to be met, if this position 
of the counsel for the defendant is not well taken, that the defen- 
dant had not power or authority to assume the duties of a naked 
bailee of property, whether gratuitously or for hire, and that the 
contract of bailment, if one was made by or in behalf of the cor- 
poration, was “//ra vires, and imposed no obligation upon the cor- 
poration as such. Or if the power to become the bailees or de- 
positories of property for safe-keeping be conceded, a question 
may arise on the contract implied and the extent of the obligation, 
assumed by the mere receipt of and placing the property in the 
vaults of the bank in the absence of a special contract, in view of 
the special purposes for which the corporation was created and 
the limited powers expressly conferred. 

The bonds in question were the absolute property of the plaintiff. 
The defendant had no special property in them. It had no lien 
upon them, and they were not deposited or held as security for or 
in connection with the business of the defendant as a banking 
corporation or its transactions with the plaintiff, either present or 
prospective. Ifa bailment to the defendant, it was a simple de- 
posit without interest in or compensation tothe depositary. It was 
a naked bailment of property to be kept for the bailor without 
recompense, and to be returned when the bailor should require it. 
This is the legal definition of a deposit of this character. Story on 
Bailments, Sec. 4. 
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The relation of bailor and bailee imports a trust, and a contract, 
express or implied, to deliver the property when the purposes of 
the trust shall be accomplished, and the contract is supported in 
the case of a naked bailment and simple deposit, by the yielding 
up of the present possession or custody by the bailor, upon the 
faith of the engagement of the bailee to redeliver it. Story on Bail- 
ments, sec. 2, and note (4) and cases cied. The duties and 
obligations of the bailee can not be thrust upon one against his 
consent, but must be voluntarily assumed by the party himself, or 
some authorized agent, as in every obligation founded upon con- 
tract, express or implied. A corporation can only act by agents, 
and it follows that it can not be subjected to the responsibilities 
and liabilities of a bailee, except by the acts and contracts of its 
agents, duly authorized, or by agents acting within the scope of 
their general powers and apparent authority, under circumstances 
which would estop the corporation from denying that their real 
was not coextensive with their apparent authority, or that they 
were not authorized to exercise the powers usually delegated to 
like officers and agents, in other corporations of the same charac- 
ter. There is an entire absence of evidence that it was the habit 
and practice of defendant to receive special deposits and valuable 
property or securities for safe keeping, or that they had done it for 
any other person or corporation, except in the case of O’Kell, a 
tenant, occupying a part of the same building, as its lessee. It 
would seem that he had been in the habit of depositing a small 
trunk used in his daily business in the vault of the defendant, for 
safe keeping over night. It was not proved that the directors, or 
any of them, had ever sanctioned the receipt of special deposits of 
any kind for safe keeping, or that they had any knowledge of the 
deposit of these securities, or of any other like deposit. If it be as- 
sumed that the circular issued by the officers of the defendant, in- 
viting the correspondence of other banks was known to or author- 
ized by the directors, it presented no evidence of a consent to be- 
come a general bailee and depositary for their correspondents. A 
proffer to buy and sell securities, comes far short of an undertak- 
ing to act as a depositary of them for an indefinite time, or for any 
time beyond that necessary to accomplish the precise agency as- 
sumed. It is one thing to act as an agent in the purchase and sale 
of property, and quite another and different thing to receive it on 
deposit and assume the responsibilities of a bailee. 

The case is also barren of evidence, that other banks were in 
the habit of receiving deposits ot a like character and under like 
circumstances. There was no attempt to prove a general custom 
or usage upon the subject; even if that could have affected the 
liability of the defendant, or been given in evidence as tending to 
prove the authority of the bank officers in the premises. 


Both the plaintiff and the defendant are banking corporations, 
incorporated pursuant to the act of Congress, entitled “‘ An act to 
provide a national currency secured by a pledge of United States 
bonds, and to provide for the circulation and redemption there- 
of,” approved June 3, 1864, known as the “ National Currency 
Act,” and the officers and agents of each must be assumed to be 
familiar with the pcwers of the other, and the general powers and 
duties of its officers. The governing body of national banks is 
the board of directors, authorized by sec. g of the act, and such 
board has the management and control of the affairs of the corpor- 
ation, may do and transact any ard all business within the limits 
of the powers conferred by the aet of Congress. To the extent of 
the powers given by the act, the directors may bind the corpora- 
tion and the shareholders, who are the constituent body, and the 
shareholders are, by sec. 12, made personally responsible ‘ for all 
contracts, debts and engagements” of the association, to the ex- 
tent of the amount of their stock therein, in addition tothe amount 
invested in such shares. This responsibility is necessarily limited 
to such contracts, debts and engagements as may lawfully be made 
or_incurred in the exercise of the corporate powers as limited and 


porations formed under the act, those who transact the current 
business of the association, are appointed by the corporation, 
which has power to appoint them and define their duties. They 
are a president, vice-president and a cashier, and such other off. 
cers as may be found necessary; but by whatever name known, 
they only possess such powers as are delegated by the governing 
board or the corporation, either in terms or by implication. Act 
supra, Section 8. 

There is no evidence that the powers and duties of the managing 
officer of the.defendant were specifically defined by an act or res- 
olution of the corporation or the board of directors. It must be 
assumed, therefore, and the public and those dealing or having 
business transactions with the bank had the right to assume that 
they had and exercised the powers and performed the duties usu- 
ally devolved upon and performed by persons occupying the same 
position in other banks, and such as they were in the habit of 
performing in the transaction of the current and ordinary busi- 
ness of the bank, and within this limit the corporation would be 
bound by their acts, in the absence of proof that their powers were 
limited or restricted, and that such restriction and limitation was 
known to the person dealing with them. Story on Agency, Sec, 
114, and cases cited in Notes. Whatever may be the extraor- 
dinary or incidental powers of the corporation under its charter, 
power to bind the corporation can only be presumed to exist in its 
executive agents and officers within the scope of its ordinary busi- 
ness and their ordinary duties. Life and Fire Ins Co. v. Mech. 
Fire Ins. Co., 7 W. R. 31; Minor v. Mech. Bank of Alexandria, 1 
Pet. 46; Hoyt v. Thompson, 1 Seld. 320; Leggett v. N. J. Mfg. 
Co., Saxt. Chy. Rep. 541. 

The powers of the corporation defendant are banking powers 
only, with such incidental powers as may be necessary to carry on 
the business of banking, with the privilege of buying and selling 
exchange, coin and bullion. This does not necessarily include the 
business of a safe-deposit company, or business of receiving for 
safe-keeping and storing for hire, or without compensation, jew- 
elry and valuables, or property of any kind. If the power exists 
in the corporation as a part of its franchise, it is only as an incident 
of its principal business. The duties of the executive officer ofa 
banking corporation, who is ordinarily the cashier, are very well 
understood ; and while those of the president are not so well defined, 
he is but the executive agent of the board of directors to perform 
such duties as may be devolved upon him,and is not the corporation, 
and can not take the place of the governing board and make con- 
tracts or incur liabilities outside of the ordinary business of the 
bank without special authority. The corporations formed under 
the currency act are banks of deposit as well as circulation. ‘They 
are authorized to issue their notes for circulation, and to receive 
from others their money and circulate it. Money so received from 
others is termed a deposit, although it has none of the qualifica- 
tions of a bailment. ‘There is no trust or promise to redeliver the 
same money. By the deposit the money becomes the property of 
the bank, and the relation of debtor and creditor is created be- 
tween the depositor and the bank. Commercial Bank of Albany v. 
Hughes, 17 W. R. 94; Marine*Bank v. Fulton Bank, 2 Wallace, 
252. This is the character of the deposits, which by the currency 
act the defendant was expressly authorized to receive, and in re- 
ceiving such deposit the cashier would be acting within the scope 
of his authority, and the bank, by his act, would become a 
debtor to the depositor. 

The principal attributes to a bank are, the right to issue circu- 
lating notes, discount commercial paper and receive deposits of 
money (per Spencer, J., 15 J. R. 390; N. Y. Fireman's Ins. Co. v. 
Ely, 2 Cow. 673, 710). 

The act of Congress under which the plaintiff and defendant 
became incoporated makes them banking corporations, and con- 
fers upon them banking powers, and all such incidental powers as 





prescribed by the act of Congress. The managing officers of cor- 


shall be necessary to carry on the business of banking by dis- 
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counting and negotiating promissory notes, drafts, bills of ex- 
change and other evidences of debt; by receiving deposits; by 
buying and selling exchange, coin and bullion; by loaning money 
on personal security; by obtaining, issuing and circulating notes, 
according tothe provisions of the act. The statutory powers and 
franchises are entirely coincident with the attributes of banking 
corporations as defined by the lawmerchant. The national bank- 
ing associations are required by law to have on hand, at all times, 
lawful money to a prescribed amount as a reserve fund, and are 
permitted to “‘ keep one-half of the lawful maney reserve in cash 
deposits "’ in the City of New York, but the bonds in controversy 
were not and could not have been deposited with or received by 
the defendant under this provision of law. Act, sufra, secs. 31, 
32. 

The deposit of these bonds can not be distinguished from a de- 
posit of jewelry or plate or other valuable property, and was a 
special transaction not within the ordinary course and business of 
banking, or necessarily incident to it. If authorized, it added 
greatly to the risk of loss to the shareholders without adding to 
their gain. It was a holding out of greater inducements to burg- 
lars and robbers from without, and might prove of greater temp- 
tation to dishonesty on the part of clerks and employees within 
the bank. As a business, it could not have been undertaken at 
the risk and responsibility of the corporation by the executive 
officers, or without the special authority of the board of directors, 
and a single transaction was without the general. scope of the 
powers and duties of the executive officers of the institution. 

Giblin v. McMullen, L. R. P. C. Cases, 327, was.an appeal from 
the Supreme Court of Victoria. The defendant represented the 
Union Bank of Australia, and no question was made as to the 
authority of the manager of the bank toreceive the special deposit, 
and it is expressly said that the railway debentures which were 
stolen by the cashier, were placed in the defendant's care by a cus- 
tomer, in the ordinary course of their business as bankers. The 
case turned upon the liability of the bailee for a theft by the officers 
of the bank, and the court, following Foster v. Essex Bank, 17 
Mass., 479, held the defendant not liable. 

Foster v. Essex Bank was a special deposit of coin, and the 
bank was held to be the depositary rather than the cashier or 
other officers (although not held liable in the action), on the 
ground of a general recognition and authorization of the practice 
by the directors; and Parker, Ch. J., places the responsibility of 
the defendant solely on that ground, and applying the principles 
applicable to master and servant, and deducing the relation of 
bailor and bailee, in that case, says: ‘‘ Not so if the servant 
secretly and without the knowledge, express or implied, of the 
master, he not having authority or submitted to the practice, re- 
ceives the goods for such purpose ; for no man can be made the 
bailee of another's property without his consent; and there must 
be a contract, express or implied, to induce a liability. The 
knowledge and permission expressly found or legally to be pre- 
sumed in this case establishes a contract between the parties.” 

Scott v. National Bank of Chester, 72 Penn. St. R., 471, followed 
the case last cited, in principle. A case very analogous to, if not 
in all respects like this in principle, was Lloyd v. West Branch 
Bank, 15 Penn. St. R , 162, and it was adjudged that the cashier 
had no authority to receive as a special deposit a sealed package 
of small notes issued by a corporation without authority of law, 
and that if so received without the permission of the directors or 
their knowledge of any usage or practice to receive such pack?ges 
on deposit, the law would imply a contract on the part of the cor- 
poration with the depositor for the safe keeping of the package 
Coulter, J., says, that “‘ it was never designed by the provisions of 
the statute that the bank should be converted into a kind of pawn- 
broker shop.” The case turned upon the point, as expressed by 
the court, that there was ‘‘ no evidence that the bank made any 





contract with Oliver (the depositor), express or implied.” 





The whole tenor of authority is in favor of holding corporations 
for the acts of their officers, especially executive officers and gen- 
eral agents within the general scope and apparent sphere of their 
duties, and not holding them for acts done without special author- 
ity in cases without such general scope and sphere of duty. The 
cases are all reconcilable and sustainable on this principle and no 
other. Courts and judges have spoken cautiously on the subject, 
but the language has been uniform, limiting the responsibility of 
corporations for the acts of their officers and agents, in the ab- 
sence of an express authority to do the particular act, to those per- 
formed in the discharge of their ordinary duties in the usual course 
of business, and within the sphere and scope of such duties. Such 
are presumed to be by authority and within the knowledge of the 
directors ; and within the rule are included such acts as are shown 
to have been performed with the knowledge and implied consent 
of the directors, although out of the line of ordinary duty and 
usual course of business. 

The duties of the cashier are well understood, and as recognized 
judicially are restricted to the care and management of the prop- 
erty and fiscal concerns of the bank, and the conduct of its busi- 
ness as a bank in the usual and ordinary way. Story on Agency, 
sec. 114, 115; Badger v. Bank of Cumberland, 26 M:ine, 428; 
Merchants’ Bank v. State Bank, 10 Wallace, 604; Bank of Genesee 
v. Patchen Bank, 3 Ker. 309. The president and cashier of a 
bank can not assign the choses in action of the corporation to its 
creditors as a security for the paymentof a precedent debt, without 
authority from the board of directors. They can do no act out- 
side of their ordinary duties in the conduct and management of 
the banking business, unless by authority, either express, or im- 
plied from the fact that they have been permitted to do the like 
acts without objection. Hoytv. Thompson, 1 Seld. 320. Judge 
‘Wayne, in United States v. City Bank of Columbus, 21 How, 
356,says: “ The court defines the cashier of the bank to be an 
executive officer by whom its debts are received and paid, and its 
securities taken and transferred, and thit his acts, to be binding 
upon a bank, must be done in the ordinary course of his duties, 
His ordinary duties are to keep all the funds of the bank, its notes, 
bills and other choses in action, to be used from time to time for 
ordinary and extraordinary exigencies of the bank. He usually 
receives, directly or through the subordinate officers of the bank, 
all the moneys and notes of the bank; delivers up all discounted 
notes and other securities when they have been paid; draws checks 
to withdraw the tunds of the bank when they have been deposited, 
and, as the executive officer of the bank, transacts most of its 
business.” After this summary of the duties and powers of the 
cashier, the same judge says that he may not make any contract 
involving the payment of money not loaned in the usual or cus- 
tomary way, or purchase or sell property, or create an agency of 
any kind for the bank, unless expressly authorized by those to 
whom has been confided the power to manage the business of the 
bank, both ordinary and extraordinary. Judge Story limits the 
authority of bank officers to bind the corporation to acts and con- 
tracts within the ordinary sphere of their duties and the scope of 
the ordinary business. Minor v. Mech. Bank of Alexandria, 1 
Peters, 46, 70; Fleekner v. Bank of United States, 8 Wheat. 338; 
see also Fulton Bank v. New York & Sharon Canal Co., 4 Paige, 

127. 

The doctrine of estoppel may give effect to the acts of the officers 
of a corporation as againstthe corporation, as in other cases of 
principal andagent. Farmers’ & Mech. Bk. v. Butchers and Drov- 
ers’ Bk., 16 N. Y. 125. But there is no question of estoppel in 
this case. A class of cases was cited by the learned counsel for 
the plaintiff, which do not very directly bear upon the question 
under consideration. They are those in which a statutory power 
has been conferred and has been executed apparenjly within the 
terms and in the manner and by the «gent prescribed by statute, 
and a presumption has been zllowed in favor of the validity of 








290 


CENTRAL LAW JOURNAL. 








Vol. 2, No. 1. 





the execution of the power in favor of those who have in good 
faith acted upon the apparent compliance with the statute and the 
terms of the grant. The cases are circumstantially different, but 
all may be brought within one general principle, and they do 
not conflict with the views before advanced. Commissioners of 
Knox Co. v. Aspinwall, 21 How. 539; Royal British Bank v. 
Tinguard, 5 E. & B., 248;S.C.6Id. 327; Society for Savings 
v. City of New London, 29 Con. 174; Commonwealth v. Pittsburg, 
34 Penn. St. R. 496; Farmers’ L. & I. Co. v. Curtis, 3 Seld. 466, 
are among the cases cited by counsel, and illustrate the principles 
governing all. They do not touch the principle upon which this 
branch of the present appeal rests. 

No general principle was decided in Van Leuven v. First Nat. 
Bank of Kingston, 54 N. Y. 671. By a divided court it was held 
that the contract in that case, under the peculiar circumstances, 
was the contract of the corporation, and not the individual con- 
tract of the president. The question now under consideration was 
not considered by the learned commissioners, and does not ap- 
pear to have been made in the action. It was very earnestly and 
ably urged upon the court by the counsel for the plaintiff, that the 
corporation was liable as a wrong-doer or tort feasor within the 
principle of Philada. W. & B. R. Co. v. Quigley, 21 How. 202, 
and other cases which were cited, in which the doctrine was ap- 
plied under different circumstances. The difficulty with this argu- 
ment is that there was no wrong by the corporation, and could be 
none if there was no contract. If there was no bailment to the 
corporation it neglected no duty and was guilty of no negligence. 
The whole duty of a bailee rests upon contract, and if there was 
no contract there was no duty. Neither a corporation nor indi- 
vidual can be called upon to pay that which he or it does not owe, 
and neither is then responsible for want of care or for neglect in 
protecting property of which he or it has not assumed the custody, 
or any relation of duty or trust in respect to it. 

Having arrived at the conclusion that if the power of the cor- 
poration to assume the position of bailee, with its responsibilities 
and obligations, be conceded, there was no evidence of the dele- 
gation of the power to the executive and ministerial officers of the 
bank, and that for that reason the judgment should be reversed, 
and a new trial granted, it is unncessary to consider the question 
back of it, as to the power of the corporation itself in that direc- 
tion. Itisa question not free from difficulty, but can be more 
satisfactorily considered when it becomes (if it shall) necessary to 
a judgment. \ 

The public are interested in restraining corporations to the en- 
joyment of the precise franchise granted, and the exercise of the 
powers expressly conferred, and the incidental powers essential 
to the express power. Shareholders are also interested in keeping 
their trustees, the governing boards, within the limits of the dele- 
gated power with which they are clothed. 

It is axiomatic that a corporation can make no contracts and do 
no acts except suchas are authorized by its charter, either expressly 
or as incidental to its existence. Corporations necessarily depend, 
both for their powers and the mode of exercising them, upon the 
construction of the statute which gives them life and being. 

Whether the receipt of goods and securities on deposit for safe 
keeping is within the powers, express or implied, of national 
banks, will not be considered. The case has been considered as 
one of gratuitous bailment, as that was the theory upon which it 
was tried. If any other relation existed between the parties in re 
spect of the zoods than that of bailor and bailee without compen- 
sation, or any other obligation or liability rested upon the defend- 
ant other than that which would result from such relation, it must 
be developed on another trial. 

Since writing the above, the case of Wiley v. First National 
Bank of Brattleboro,* recently decided by the Supreme Court of 
Vermont, has come to my notice. That learned court held that 





*See note at end of this case. 





the cashier of a national bank had no power to receive special de- 
posits in behalf of the bank for the accommodation of the depos- 
itor, or to bind the bank to any liability, or any express contract 
accompanying, or any implied contract arising out of, such taking; 
and the judgment is sustained by a well considered opinion of 
Judge Wheeler. In his views I fully concur. 


Several exceptions were taken at the trial to the admission and 
exclusion of evidence, some of which, we think, were well taken, 
The defendant was a gratutitous bailee ; that is, a depositary with- 
out compensation, for the benefit of the bailor, and was therefore 
only liable for gross negligence, which is defined in various ways, 
The term itself has been quarreled with, but it still has a place in 
the law, and must have so long as the measure of liability implied 
by the term is recognized, and until some better term can be in- 
vented to give expression to it. It is incapable of precise defini- 
tion, and its application and use may lead in some cases to results 
unsatisfactory, but that comes as directly from the nature and ex- 
tent of the duty in the particular case as from the phrase by which 
a breach of the duty is expressed. I can not but think thatin this 
case the defendant was held toa higher standard of obligation 
than the circumstances warranted, but that question is not before 
us. What constitutes gross negligence ; that is, such want of care 
as would charge a gratuitous bailee for loss, must depend very 
much upon the circumstances to which the term is to be applied. 
It has been defined to be the want of that ordinary diligence and 
care which a usually prudent man takes of his own property of 
the like description. Giblin v. McMullen, sufra. This definition 
is given by a reference tu the degree of care, rather than the de- 
gree of negligence, which may be the easier and more intelligible 
mode of defining the extent of the obligation and the measure of 
duty assumed. Ordinary care, as well as gross negligence—the 
one being in contrast with the other—must be graded by the 
nature and value of the property, and the risks to which it is ex- 
posed. A depositor of goods or securities for safe keeping with 
a gratuitous bailee can only claim that diligence which a person 
of common sense, not a specialist or expert in a particular de- 
partment, should exercise in such department. Wharton on Negli- 
gence, section 470. The bank, asa depository, taking no pay 
and taking no risks, was not bound to resort to any special or ex- 
traordinary measure to protect the property of the depositor, and 
the negligence for which it could be charged, or which was the 
proper subject of evidence upon the trial, was only that which was 
connected with and directly contributed to the loss. Independent 
acts of negligence disconnected with the loss were not properly 
admissible in evidence. Scott v. National Bank of Chester Val- 
ley, supra. The defendant was not chargeable with negligence or 
want of care for not acting upon facts or circumstances not 
coming to the knowledge of its directors or officers. Facts not 
brought home to them, tending to show that the property was ex- 
posed to loss from some unusal cause—to some peril growing out 
of peculiar circumstances—were not admissible in evidence against 
the defendant. The bailee was only called upon to take such care 
as became necessary to protect it against risks known to it, or of 
which it had notice. There was great latitude in the evidence on 
the part of the plaintiffs, and some of it was quite dramatic in its 
character, the purpose and end of which was to show that the place 
of deposit was peculiarly and extraordinarily exposed to perils 
from robbers at the time, calling for more than the usual precau- 
tions from the bailee. This was competent, so far as facts and 
circumstances proved to exist were communicated to the officers 
of the bank, but no further. Without stopping to enquire whether 
all the evidence of this character was competent, or whether all 
the facts which, if known, might have alarmed the officers of the 
bank and stirred them up to greater diligence, were made known 
to them, I will refer to a single exception which is fatal to the re- 
covery. The plaintiff was permitted to prove a conversation 
between one Holley and the president of the bank immediately 
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after the robbery, in which the president of the bank, Mr. 
Martin, was made to say: ‘‘For God's sake and mine, never 
make mention of any conversation that has ever passed be- 
tween you and me in relation to the robbery of the bank.” Hol- 
ley had testified to several prior conversations, in which he 
claimed to have made known to the president some attempts 
by burglars to enter the bank building, and of indications of 
an intended robbery, and urged upon him the necessity of 
greater precautions. The admission of the evidence which formed 
the subject of the exception, is sought to be justified as the 
act of the defendant, by its authorized agent, to suppress testi- 
mony—to conceal and cover up evidence. The statement or 
request, if made by Mr. Martin, was only material as an implied 
admission of culpable negligence on his part—that which would 
subject him to censure, and perhaps loss of place, and if this de- 
posit was in his mind, possibly charge the bank with its value. 
That it was in the mind of Martin, or that he intended to sup- 
press, or foresaw the necessity of suppressing, evidence in any 
action in a court of justice, there is not the least evidence. The 
request was made, doubtless, if made at all, to save himself and 
his acts from criticism, and for no other purpose, and it was only 
important as an admission, by implication, of neglect in protecting 
the bank against the robbery. If made forthe purpose suggested, 
it was not an act by the corporation. He did not in that conver- 
sation, although he may have supposed he was acting in the inter- 
est of the bank, represent it. He had no authority to speak or 
act for it, and it could not be affected by his acts and declarations 
made after the transaction, and when not acting within the limit 
of his authority, or in respect to a business over which he had au- 
thority to act for the bank. He had no incidental authority to 
make any declarations binding upon the bank in matters not within 
the scope of his ordinary duties. Story on Agency, section I15. 
An authority to speak and act for the corporation in respect to lit 
igations not pending, or even anticipated, can not be presumed. 
As a mere declaration or admission, tending to prove the fact in 
issue, it was not admissible, and should have been excluded. 
There is no principle upon which its admission can be sustained, 
and it should have been excluded. Luby v. Hudson River R. R. 
Co., 17 N. Y. 131; Hamilton v. N. Y.C. R. R. Co., 51 Id. 100; 
Anderson v. R. W. & O. R. R. Co., 54, Id. 334; Packet Boat Co. 
v. Claugh, MSS. opinion of Judge Strong, United States Supreme 
Court,.October 7, 1874. 

The declarations of agents are only admissible when made as 
part of the ves gest@, or in the performance of the duties of their 
agency. 

The judgment must be reversed and a new trial granted. 

- —| The Daily Register. 

NOTE.—The view expressed by the court, upon the question indicated 
in the first paragraph of the syllabus, is supported by the Supreme Court of 
Vermont at its February Term, 1875, in the case of Wiley v. First Netional 
Bank of Brattleboro, which was an action of tort for the conversion of bonds 
deposited with the cashier of the bank. The following is the opinion of the 
court as given in the Legal Gazette : 

WHEELER, J.—Although the plaintiff has, in this action, declared as fora 
tort, still, so far as the tort rests upon contract, the same rules are to govern 
that would if the contract itself had been declared upon; as was said con- 
cerning actions of tort founded on the contracts of infants in Towne e¢ ai. v. 
Wiley, 23 Vt. 355, and was held respecting the tort of a married woman rest- 
ing on her contract, in Woodward and Perkins v. Barnes and Wife, 46 Vt. 
332. The assumption of the obligation that the law imposes upon a deposi- 
tary to keep the deposit, is, of itself, a contract, as is apparent from the nature 
of the transaction and from authority. Jones Bail. 5; Story Bail., 250. In 
this case there is no evidence of any actual conversion of the plaintiff's bonds 
to the use of the defendant bank. And in the evidence of some constructive 
conversion, which the demand and refusal might otherwise affoid, what was 
said in connection with making the refusal is tv be taken as a part of it, and 
altogether that does not show any refusal in denial of the plaintiff's right 
but rather a want of power to deliver and an excuse for it, which would be 
very doubtful, if not insufficient evidence of a conversion, if the demand 
had been made of the party who had become the depositary. 2 Green. Ev,, 





2 644. And would be none whatever of a conversion by the bank, in this 
case, unless it had itself become the depositary. The transactions by which 
the plaintiff claims that the b-nk had become the depositary, were wholly 
with the cashier, and their effect to charge the bank rests entirely upon his 
power in that direction. There is no controversy, and could not properly be 
any, but that if the taking of these bonds to keep, as they were taken by the 
cashier, was within the scope of the corporate business of the bank, then the 
bank did become the depesitary of them subject to the liabilities of that rela- 
tion; and if without, not. 

A bank is an institution for the custedy, loaning, exchange or issue of 
money, and for facilitating the transmission of funds by drafts or bills of ex- 
change. Webster's Dict., Burrill's Law Dict., Bouvier's Law Dict., tit. Bank, 
In Foster v. Essex Bank, 17 Mass. 497, the bank was chartered by that name 
with power to contract by it, and without other express powers, leaving the 
scope of its corporate business almost wholly to implication; but, according 
to the special verdict in the case, it had always been its practice to receive 
special deposits of money and other valuable things, with the knowledge of 
and without the objection by its directors. An important question in the case, 
which was debated by as able counsel as any in the country, was as to the 
power of the president-and cashier to bind the bank by taking a large amount 
of gold coin in kegs to keep, on the taking of which a memorandum of its 
weight and amount was made, to which the president appended a statement 
signed by him (but not by his official title), that the coin was weighed in his 
presence, and the cashier a statement, signed by him as cashier, that it was 
left at the bank for safe-keeping. After much deliberation, it was decided 
that, on account of that practice, and not because it was a part of legitimate 
banking business, the bank became charged with liabilities of a depositary 
of the coin. That case was much relied upon for the plaintiff in this case, 
and no other case as to the scope of the powers of banks, of sufficient im- 
portance to attract the attention of counsel, appears to have arisen and been 
decided between that and the passage of the act of Congress, in 1864, under 
which this bank was organized. 

In authorizing the formation of banks under that act, the framers of it must 
have had in view what the objects of banks were defined to be and what their 
powers were understood to be; and, with those things in view, after provid- 


-ing how the banks might be organized and officered, make contracts, sue and 


defend, enacted that they might exercise under that act “all such incidental 
powers as shall be necessary to carry on the business of banking by dis- 
counting and negotiating promissory notes, drafts, bills of exchange, and 
other evidences of debt; by receiving deposits; by buying and selling ex- 
change, coin and bullion; by loaning money on personal security ; by obtain- 
ing, issuing and circulating notes according to the provisions of this act.” 
Deposits in banks had then long been well understood to mean the placing of 
money in a _ bank to the credit of the depositor, to be used by the bank as its 
own, and be drawn against by, or paid to, the depositor at his pleasure, and 
not the delivery of either money, securities or other property, to be specifi- 
cally kept and redelivered. These latter had been equally well known as 
special deposits. Story Bail., 2 88; Foster v. Essex Bank, 17 Mass. 407. 
The receiving of such special deposits is not in any sense necessary to carry- 
ing on the business of banking. If made of money, even, no use could be 
made of it whatever, nor could any profit be derived from it, unless charge 
should be made for the custody, and then that business would be more like 
that of a warehouseman than that of a banker. The receiving such general 
deposits is a parfof erdinary banking business, and power to receive them is 
necessary to carrying on that part and useful to carrying on others; and 
when Congress granted to the banks the incidental powers necessary to carry 
on the business of banking by receiving deposits, the kind of deposits that 
the settled meaning of the term usec in such connection, would apply to, 
and the kind that would answer the description as to being necessary, must 
have been intended. The express grant of powers mentioned is, on familiar 
principles, an implied exclusion of all not mentioned. It has been urged with 
plausibility for the plaintiff, that the mention of special deposits in section 46 
of the act shows that such were meant to be included among those that the 
banks, bySection 8, are authorized to receive. But the provisions of section 
46 are made solely with reference to winding up the affairs of the banks after 
their business has been stopped, and not at all in reference to the prosecution 
of it; and this part of the section has especial reference to restricting, and 
not any to enlarging their powers, And then banks that would have deposits 
as security for loans might have their business stopped, and, if so, under the 
provisions that they should not prosecute business except to receive and keep 
their money, they might be embarrassed about such special deposits, on pay- 
ment of the debts, without such a provision as that in section 46 authorizing 
the delivery of them. But, whatever else may have been the purpose of in- 
serting that clause there, it seems plain that it was not intended to add to 
powers that had been so categorically set forth in another separate section ag 
to indicate that al] were intended to be named there, 
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This act of Congress, besides authorizing the formation of banks, provided 
a mode for organizing them by the shareholders signing a certificate stating 
the name, place and amount of stock of the bank, the number of shares of 
each stockholder, and a declaration that the certificate was made to enable 
them to avail themselves of the advantages of that act. In the absence of 
any showing, it 1s presumed, from the concession that this is a national bank, 
organized under that act, that it was organized in that mode; 
and, in organizing in that way, the shareholders would have a 
right to, and would understand that they were engaging in, no 
business except that which the act authorized, and that their officers, chosen 
by them under that act, would have no authority to enter into any business 
other than that, to bind them, and to allow the officers to jeopardize their in- 
terests by engaging in other business to the advantage of other persons, would 
allow the officers to perpetrate a fraud on the shareholders for the benefit of 
others, 

It is insisted for the plaintiff that the cashier, by taking the bonds and de- 
livering the written certificate that they were deposited in the bank for safe- 
keeping, bound the bank to keep them safely, and that it has thereby become 
responsible for them. But, although Lord Coke in his report of Southcote’s 
Case, Rep. 83, and in his commentary on Littleton, 1 Inst. 89, a. b., consid- 
ered that a bailment to keep merely and one to keep safely, were of the same 
obligation. Other reports of that case do not seem to warrant his conclusion 
from it. Southcote v. Bennett, Cro. Eliz. 815. And it appears to be now 
well settled that there is a substantial difference between the two undertakings. 
Coggs v. Bernard, 2 Ld. Raym. 911; Jones Bail. 48; Story Bail. 372. In 
Foster v. Essex Bank, it was expressly decided that neither the cashier nor 
the president of that bank, even when it had followed the practice of taking 
special deposits, could bind it by an express promise to keep the coin de- 
posited safely, because such a promise would be outside the practice of tak- 
ing to keep merely. And clearly, on the authority of that case, the cashier 
in this case could not bind this bank by an express promise to keep the plain- 
tiff's bonds safely. And the undertaking to keep, implied from the mere ac- 
ceptance of a deposit, is as far outsiije the authorized business of this bank as 
that express undertaking was outside the practice of that one. This case 
does not show that the cashier placed these bonds in the vault, or with the 
property of the bank, at all; but doubtless the plaintiff expected he would, 
and he did put them into the vault of the bank. But if he did, he did not do 
it as the agent of the shareholders of the bank in their corporate capacity, for 
he had not been made agent for such a purpose. If he had himself become 
a depositary, and put them there because he considered that to be a safe 
place for him to keep them in, then the bank is no more liable for them than 
it would be for bonds of his own, if he should put them there for the same 
reason. If he was the plaintiff's agent in putting them there, they were there 
at the plaintiff's risk as much as they would have been if the plaintiff had 
himself, with leave of the person in charge, placed them there. In neither 
case would the bank be any more liable than a merchant would be if the 
plaintiff should get his clerk to lock bonds of the plaintiff in his safe ; or than 
a town would be if he should get the town clerk to lock his bonds into the 
safe used tc keep the town records in. The cashier had no authority to bind 
the bank by any contract for the custody of the bonds, and the mere fact, if 
it was the fact, that they got into the vault of the bank, would not charge the 
bank with their custody. National banks have uses for government bonds, 
and might in various ways, probably, convert them heir use, and 
should they do so, they would unquestionably be liable for the tort as natural 
or other artificial persons would; but as this case now stands, no such cause of 
action appears. 

Foster v. Essex Bank is the only one of the cases cited in argument, or that 
has been observed, that has involved any question enough like the leading one 
in this case to afford any direct guide for its decision; and there is this differ- 
ence between that case and this, that in that case the charter did not proceed 
to express what powers the bank should have to make contracts and to do 

business, while in this the act under which this bank is organized does ex- 
pressly set forth what powers the banks should have, and does @ include 
power to take special deposits among them. This case would have been like 
that as to powers of the banks if the act of Congress after authorizing the 
formation of banks with powers to contract, sue and be sued, -+had stopped 
there, without setting forth anything about the business as to which they 
might contract. As it is, the case has tobe decided more upon the con- 
struction of the act of Congress, considered with reference to settled princi- 
ples that stand about the subject, than upon decided cases. And upon that 
act so considered it is determined here that the taking such special deposits 
to keep, merely for the accommodation of the depositor, is not within the 
authorized business of such banks, and that their cashiers have no power to 
bind them to any liability on any express contract accompanying, or any 
implied contract arising out of such taking. 


for he dealt with the cashier because he chose to, not because he was obliged 
to, and if the cashier in the dealings assumed to have any power he did not 
have, the plaintiff trusted him in that respect, and has his responsibility to 
rely upon to vindicate the assumption. And if the cashier incurred any lia- 
bility as for himself, the plaintiff likewise trusted him about that, and has the 
same responsibility of the cashier to look to for it. 

Judgment reversed and cause remanded. 





A Bird’s-Eye View of the Court and Counsel in 
the Tilton-Beecher Case. 
WILLIAM FULLERTON. 
VII. 

Perhaps, some one has observed, this gentleman is the noblest 
Roman of them all. The remark will doubtless hold good, so 
far, at least, as the. matter of handling witnesses is concerned; 
for he has performed masterly labors in evolving the facts in this 
strange, eventful history. He has taken the most prominent part 
in the examination and cross-examination of witnesses, and the 
reputation which he has acquired for astuteness, has doubtless ex- 
erted no little timorousness at times on the part of the opposing 
counsel. He enters into the spirit and heart of the case with his 
whole power and strength—and his physical and mental strength 
is great—and evinces an analytical mind well-schooled to 
thought. Surely we may say, with Sir Hudibras : 

He can distinguish and divide 
A hair ’twixt south and southwest side. 

He is .a clear reasoner, and believes in thoroughness, so that 
truth may be discovered even if it lie deeply hid in the centre. 

A few days ago, while Mr. Beecher was being examined on the 
question of having held a certain interview with Mrs. Tilton in 
the latter part of the year 1871, and as to what occurred at that in- 
terview, there were elicited the following question and answers, 
and an extended argument: : 

Mr. Evarts to Mr. Beecher — Now, Sir, what passed between you and her 
on that visit ? 

Mr. Fullerton —I object to that. If I understand correctly, that is not an 
interview that we have enquired into at all. 

Mr. Beach—It would not have been permitted. 

Mr. Evarts—No, I suppose not. 

Mr. Fullerton—We have made no enquiry. 

Mr. Evarts— I propose at least to offer to show everything in the shape of 
intercourse between this defendant and Mrs, Tilton, that comes within my 
range of accusation or imputation, and so of exculpation, within the issue of 
this trial. And I propose to show every interview that jook place between 
Mr. Beecher and this lady. and to take up the subject of every note or pa- 
per that passed between them, that comes within this period which has been 
made the subject of imputation and of evidence on the part of the plaintiff. 
And I may say to my dearned friends that I do not desire, nor have I any fact 
that would lead me to expect, to introduce any conversations of the wife that 
are in the nature of recital or hearsay concerning anything. It is the interview 
that took place i presenti, and on the matter then in hand, that I propose to 
give. 

Judge Neilson suggested that the question be put as to what oc- 
curred, independently of the conversation, as the objection as to 
confidential communications was as binding and pressing upon 
the defendant as the plaintiff. ae 

Mr. Evarts then admitted that the counsel for the plaintiff had 
been very liberal in giving the defendant great latitude on the is- 
sue of exculpation, by disclosing facts bearing upon the case. 
Referring to the fact that certain testimony was allowed as to an 
interview prior to the one in question, Mr. Fullerton observed, in 
arguing the admissibility of it, in substance, as follows: 





That the charge was then and there made, whatever it was—a charge im- 
plicating Mr. Beecher and Mrs. Tilton; and it certainly would bea novelty if 
the interviews between these two persons, when the charge was then resting 
upon them, and there was every motive to vindicate themselves, or to put 
themselves in an attitude where they could vindicate themselves, could be 
given in evidence on the trial of this case. ‘‘ Certainly, if the evidence be ad- 
mitted, it must be on a principle entirely different from that which enabled 





And this conclusion can not work any injustice or hardship to the plaintiff 





your honor to decide that the interview of the 14th or 15th of December, 
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whichever day it was, was admissible in this case. I can not see for my life 
upon what principle this evidence can be admitted. The interview is said to 
have been in the fall of 1871. It is an interview that I never heard of 
before; I do not know how it was brought about, nor do I know what the 
object of the interview was ; but surely it ought not to affect the rights of the 
plaintiff in this case, because, I repeat, the charge was then made, the diffi- 
culty then existed, and it became Mr. Beecher and Mrs. Tilton, whether the 
the charge was the greater or less offence, so to demean themselves when to- 
gether, that they might vindicate themselves against that charge. Mr. Tilton 
ought not to be heid responsible for, nor ought his rights to be affected in the 
slighest degree by what took place between these parties in the fall of 1871, 
nearly one year after the charge was made, As a matter of course, it would 
be very easy for parties, under these circumstances, to manufacture a 
state of things which would result to their benefit, and to the injury of the accus- 
ing party. The law does not favor such things, and therefore we object to the 
evidence.” 

The judge then stated (after an argument on the one side and 
the other) that he could not see by what rule of evidence the con- 
versation could be received, and excluded it, but allowed the wit- 
ness to state what occurred, and what did not occur, “‘ and thereby 
to help us upon the question of guilt or innocence, the only ques- 
tion that really concerns us, and to that extent I think I will al- 

low the communication, but only to that extent.” 

The examination then proceeded upon the limitation thus 
affixed by the court. 

Mr. Fullerton has a fair supply of sarcasm, a bountiful fund of 
wit, which he uses—dove-tailed together at times—with no incon- 
siderable effect, often sending a degree of consternation into the 
ranks of the opposition—a kind of enfilading fire. 

The nature of this case necessarily involves an immense deal 
of careful study and method of arrangement in order that ques- 
tions may be put to witnesses which will most fully and com- 
pletely redound to the benefit of his case. No cause, before tried 
in this country, perhaps, has developed and presented such an ex- 
tended examination and such a multiplicity of important witnesses 
as this one. Mr. Moulton was on the stand for several weeks, as 
likewise Mr. Tilton. During those examinations the examiner’s 
mind must have been wrought toa high tension of thought, in 
order to carry him through, and successfully elicit all of the avail- 
able and desirable points in the matter. As the old proverb has 
it—he always puts his saddle on the right horse. Nearly all of the 
jury, and most of the several counsel have suffered more or less 
from indisposition during the continuance of the trial, and Mr. 
Fullerton with the rest. The air in the court-room, for weeks 
back, has been uniformly bad, and much of the weariness and 
illness on the part of the participants in the case may doubtless 
be attributable to that as the proximate cause of the malady. 
More attention has been paid to ventilation of late—and the case 
runs well. ‘“‘ Your honor has been so successful,”’ said Mr. Fuller- 
ton, approaching the bench during a pause in the proceedings, a 
few days since, ‘‘ in purifying the air of this room, that you ought 
to be sent to Congress.”’ ‘‘ But if I had done at the first,” replied 
the judge, in his agreeable way—doubtless thinking of the fate of 
any one who attempted to reform or purify Congress—‘‘ what I 
have now done, there would have been a great hue and cry raised 
about excluding the people.” 

“‘ The attendance seems to fall off only on compulsion,” replied 
the counsel. 

“Still, this isn’t as popular a piece as the Shaughraun at Wal- 
lack’s. It won’t run a hundred days.” 

“Nor is it as comical a tragedy,” blandly responded the judge. 

A Miss Oakley who was on the stand for over a day, became 
quite confused under the peculiar cross-examinatian which she 
was subjected to at the hands of Mr. Fullerton. A part of the 
testimony produced the following answers and sallies of wit and 
sarcasm : 

Mr. Fullerton—Well, I didn't ask for the conversation between you *t all. 
—Now, Miss Oakley, you were present once when Mr, Tilton called your 
attention, or the attention of the family, tg the fact that his wife had spoken 
bad English? A. Yes; I remember, 












Q. And observed to the children that he hoped they would not speak such 
English ; was that all that was said upon the subject at that time. A. I can 
not remember anything further. 

Q. Well, did you hear what Mrs. Tilton said ? 
nothing. 

Q. Well? A. She usually did not reply—— 

Q. Well, one moment. 

The witness—To sarcastic observations. 

Mr. Fullerton—Oh, Miss Oakley ! 

Mr. Evarts—That is proper testimony. 

Mr. Fullerton—It is not proper testimony, and yours was not a proper ob- 
servation either. I didn’t ask you that at all. 

The witness—She said nothing that I remember. 

Mr. Fullerton—Now, I beg of you, don’t make any occasion for bad blood 
here. I ask if you heard what Mrs. Tilton said when Mr. Tilton accused her 
of speaking bad English ? 

Mr. Evarts—That assumes that she said something. Does not that answer 
you? 

Mr. Beach—She must have said something, if she spoke bad English, 

The witness—Oh ! she said something—she made no reply. 

Mr. Fullerton—I didn't ask what reply she made. 

The witness—I did not understand your question. 

Mr. Fullerton is of medium height, a man about fifty-five years 
of age, of sandy complexion, with a ruddy face—which he keeps 
closely shaven—wearing no appendages of hair save a mus- 
tache, which is tinctured with gray. He came to New York some 
twenty-five years ago, from Newburgh in this state, where he had, 
at that early day, acquired considerable local reputation as a law- 
yer of sigacity in the matter of examining witnesses. At the 
New York bar he has been engaged in a number of important 
cases in the United States courts. While he is not altogether 
fluent as a speaker, nor very engaging as a jury-case lawyer, he 
succeeds admirably in getting out of a witness all that there is in 
him, which may redound to the best interests of his client. 

In the several cross-firings and legal sparrings which have oc- 
curred and characterized this action during the past two months, 
his shafts of wit and sharp sayings have matched, if not over- 
matched, most of those which have been winged by the counsel 
on the other side. 

On the question of introducing certain photographs of Mr. 
Beecher, which were found in Mrs. Tilton’s possession, the follow- 
ing questions and answers were elicited, and then followed this 


A. Oh, she probably said 


colloquium : 

By Mr. Fullerton— Are these all likenesses of Mr. Beecher? [Handing 
wit..ess photographs]. A. Yes, every one. 

Q. Are they all different likenesses, taken in different attitudes ? 
Yes, sir. 

Mr. Fullerton—If your honor please, I offer these in evidence. 

Mr. Evarts—Let us look at them. 

Mr. Fullerton—Certainly ; [counting] there are six of them. 

Mr. Evarts—Are these offered in evidence ? 

Mr. Fullerton—Yes, sir. 

Mr. Evarts—For what ? 

Mr. Fullerton— To show that they are good likenesses, in the first place, 
and in the second place, that they were in the possession of Mrs. Tilton. 
{Laughter. ] 

Mr. Evarts—I do not know, if your honor please, what there is about this 
evidence that is considered of any importance? These are photograph like- 
nesses, 

Judge Neilson—I think it would answer your purpose, Mr. Fullerton, if you 
would have him state the number of them. 

Mr. Fullerton-—How sir ? 

Judge Neilson--To state how many there are. 

* * +. * * * * * * 

Mr. Evarts—The fact of finding half a dozen photographs of Mr. Beecher 
in the possession of this lady, certainly does not tend to prove anything that is 
in issue here. We would, allof us, be very unwilling to judge from any such 
trivial circumstance as having a print of a public picture in the possession of 
a person. 

Mr. Fullerton—-Well, a single one might not be suspicious, but when you 
find seven of them then you begin to regard it with some degree of suspicion. 
I think the force of the inference to be drawn from this fact, does not depend 
at all whether Mr, Beecher gave the pictures to this lady or not. I think 


A. 
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there is an inference to be drawn from the fact that pictures of him were 
found in her possession. 

Judge Neilson—Yes ; but as the learned counsel says, it does not implicate 
Mr. Beecher. It might all be without his knowledge. 

Mr. Fullerton—It is very true that it might be without his knowledge; but it 
tends to show, to some extent, the degree of regard and affection that this lady 
retained for him. It may enable the jury to come to a conclusion in regard to 
another branch of the case with some facility; in connection with the affectionate 
letters written by her in regard to him, I think they are very potent evidence in 
this case ; and the fact that I want to call attention to largely, is the fact that 
no two of the pictures are alike. 

Judge Neilson—We have the fact that they were found here, and I suggest 
that we may take down a description of them, with the fact that they were all 
taken by the same artist. 

The suggestion of the judge seemed to cover the point in dis- 
pute, and thus the case proceeded. 

A Rev. John L. Gay, of Bloomfield, Indiana, who was exam- 
ined at some length on behalf of the defendant, to show that 
when Mr. Tilton lectured on the subject of ‘‘ Divorce”’ in that 
town, his views were strongly tinctured with ideas which are 
commonly called free-love. His testimony from the beginning to 
the end, was quite amusing, if not at times, ludicrous. 

On the question of admitting in evidence certain correspond- 
ence which was shown to have taken place between Mr. Shear- 
man and Mr. Gay on the subject of the scandal, and as to his 
testifying in this case, the following wit passed round : 

Judge Neilson—I think upon consideration it will not occur to the counsel 
that it is important to take this correspondence. 

Mr. Evarts—If your honor throws out an intimation of that kind the other 
side will want it in evidence. [Laughter.] 

Mr. Fullerton—He may have been laboring as a missionary on the other 
side, sir, for all I know, and we don’t want that in evidence. 

The witness—No, sir, it is not my missionary work. 

Mr. Fullerton is the happy possessor of vigorous health anda 
lively imagination, and he is, in a proper sense, a foeman worthy 
of his steel. 

In the cross-examination of the defendant, which is soon to 
commence, we may expect to see exhibited a real Damascus-blade 
in the shape of incisive adroitness and astuteness, as from the 
present aspect of the case it would seem to require close scrutiny 
into the various points of the testimony adduced by the defend- 
ant’s counsel in the person of Mr. Beecher to weaken it. Fiat 
justitia, ruat coelum, say many well-disposed persons, and so say 
we. BETA. 

NEw YORK 








Correspondence. 


EFFECT OF THE RECENT ACT INCREASING THE JURISDICTION OF 
THE FEDERAL CIRCUIT COURT. 
AusTIn, Texas, April 14, 1875. 

EpiTors CENTRAL LAW JOURNAL:—The recent act of March 
3, 1875, concerning the jurisdiction of the United States Circuit 
Courts, which appeared in your issue of the 26th of March last 
(ante, p. 209), seems to make considerable changes, not only in 
the jurisdiction of these courts, but also in the previous provisions 
governing the removal of cases from the state couris. 

The first section of the recent act was intended, and certainly is 
a substitute for the 11th section of the judiciary act. 

The changes made by the present act in this section, are as 
follows : : . 

Jurisdiction is conferred on the circuit court in cases where there 
shall be a controversy between citizens of different states, or where 
there shall be a controversy between citizens of a state and foreign 
states, citizens or subjects. 

The former law, 11th section act of 1789, 1 Bright. Dig. p. 126; 
U. S. Rev. Stat. 2 629, only conferred jurisdiction where one of the 
parties was a citizen of the state where the suit was brought, and 
the other was not. 





in the Western District of Texas, for instance, the citizen of Mis- 
souri could sue in the circuit court for that district. The circuj 
court would thus have jurisdiction, although both the parties and 
the subject-matter might be beyond the limits of its jurisdiction, 
A bill for specific performance, or an action for damages to real 
property situated in New York, could be brought by a citizen of 
Missouri against a citizen of Illinois, in the Circuit Courts of Texas, 
provided the defendant could be found there. Such at least 
would seem to be the effect of the statute. ° 


The next change made by the recent act is the omission in it, of 
the words in the old law, giving the circuit court jurisdiction in 
cases ‘‘where an a/ien is a party.” The word “alien” is omitted 
from the recent act, and jurisdiction is granted in cases of contro- 
versies between ‘‘citizens of a state, foreign states, citizens or sub- 
jects.”’ These words are copied into this act from the constitution, 
and under the construction heretofore given to them, we may as- 
sume that an alien can still sue and be sued in the federal courts, 

This act also, as we construe it, gives a citizen of a state the 
right to sue a citizen of another state, in the circuit court of the state 
where the former lives. 


The next change is the substitution of the word “‘ Jerson"’ for 
the word “‘ znhaditant”’ in the old law. This was rendered neces- 
sary from the fact that, while before the jurisdiction only extended 
to cases where one of the parties was a citizen of the state where the 
suit was brought; now, the requirement of being an inhabitant of 
such state is dispensed with. 


The next, and perhaps most important change in this section is 
that which permits actions to be brought in the circuit court, 
by the assignees, on a// promissory notes negotiable by the law 
merchant, and on a// bills of exchange. As to all other contracts, 
however, the law still remains as it was, and on these no action 
can be brought in the federal courts, unless it could have been 
brought if no assignment had been made. 

The second section of this recent act makes the following 
changes as to the removal of causes: It gives the right to either 
the plaintiff or the defendant to remove a case from the state 
courts, provided the amount in controversy, exclusive of costs ex- 
ceeds $500, where the parties to it are such as are enumerated in the 
first section. 

This section, as we understand it, would permit a citizen of Mis- 
souri, when sued in the local tribunals of his state by a citizen of 
New York, to transfer the cause to the circuit courts for Missouri. 
This he could not formerly do. Whether the right to remove the 
whole cause is conferred when there are several plaintiffs or 
several defendants or both, and some do not apply fora removal, 
can not be determined with certainty from the language of the 
recent act; but it would seem that such a cause could not be thus 
removed unless all the plaintiffs, or all the defendants desired it. 
Where the ‘‘ controversy is wholly between citizens of different 
states, and can be fully determined as between them,” either one 
or more of the plaintiffs or defendants actually interested may 
remove the suit. But whether this means that a plaintiff or de- 
fendant can remove the whole suit, whether his co-plaintiffs or 
defendants desire it or not, does not clearly appear. We believe, 
however, that such was the intention of Congress. This latter 
clause, however, does not embrace foreign states, citizens and 
subjects. 

The roth section repeals all acts and parts of acts in conflict 
with it. It remains for the courts to determine how much of the 
12th section of the judiciary act, and how much of the acts of 
July 27th, 1866, and March 2d, 1867 have thus been repealed. 
This is a question of some difficulty ; but without considering it at 
length, we are inclined to think that the act under consideration 
does not appear to be necessarily in conflict with that portion of 
the act of 1867, conferring on the citizen of another state than 
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fore trial, upon affidavit charging prejudice or local influence, etc., 
and that that right still exists. 

How far the act of 1866 conflicts, if at all, with the act of 1867, 
and how far the act of 1875 repeals the act of 1866, will also admit 
of considerable argument. 

Our view is that the act of 1866 is to a great extent superseded 
by the recent act. 

We trust that you will call the attention of the profession to this 
matter, as it is important that this statute should be understood. 
In this connection the argument of counsel, and the opinion of the 
court in the Sewing Machine case, 18 Wallace, 555, may be profit- 
ably studied. Yours respectfully, 

H. W.N. 


NoTE.—That part of the above named act which relates to the removal of 
causes to the federal courts, received construction for the first time by Mr. Cir- 
cuit Judge Drummond, in the case of Osgood v. The Chicago, Danville & Vin- 
cennes Railroad Company, on a petition to remove the cause from the Cir- 
cuit Court of Will County. The opinion we take from a Chicago paper, and 
presume it to be substantially accurate. The syllabus is ours :— 


1. Removal of Causes from State to Federal Court—Construction of Act of 
1875.—A suit brought in one of the courts of the state of Illinois, by a non-resident 
bondholder of a railroad company, a corporation of said state, against such company, 
and against its president, treasurer, and the trustees of the mortgages given to secure 
the bonds of which the plaintiff is a holder, having for its object the foreclosure of such 
mortgages, may be removed to the federal circuit court, under the act of March 3, £875, 
notwithstanding the fact that several other plaintiffs have intervened, one of whom is a 
citizen of the state in which the suit is brought. 

2. Neither the fact that there are various judgment-creditors whose 
rights are subjecet to the prior rights and liens of the bondholders, nor the fact that a 
judgment-creditor has filed a cross-bill, nor the difficulty arising from the possession of 
the res bv the state court, will operate to prevent a removal. 

3- Petition for Removal, when to be filed.—It is not a good 
objection to the jurisdiction of the federal court, that the petition for removal was filed 
in vacation of the state court, and that the petition and bond were not acted upon by such 














court. 





Irregular:ties in Mode of Removal.—If the record is filed 
in the federal court, and the court can see that it involves a controversy within its juris- 
diction, it will retain jurisdiction, notwithstanding there may have been irregularities in 
the mode of procuring the removal. 

5- Authentication of Record —Where a suit is removed from a 
state court to the federal circuit court sitting within the same state, it is not necessary 
that the record, if duly certified by the clerk of the state court, under the seal of the 
court, should also be authenticated by the certificate of the judge. 

6. Verification of Petition for Removal —Under the act of 
1875, it is not necessary that the petition for removal should be verified by affidavit. : 

















DRUMMOND, J.—On the 22d of February, 1875, the plaintiff, as a bond- 
holder of the railroad company, filed a bill in the Will County Circuit Court, 
aga nst the company and certain defendants, trustees of mortgages amount- 
ing to several millions of dollars given by the railroad company, including 
the president and treasurer and members of the board of directors, to fore- 
close the mortgage. The bill charges various breaches of trust on the part 
of the officers of the company, and asks for an injunction to prevent them 
from negotiating certain bonds of the company, and for a receiver. The 
court, without notice to tre defendants, issued the injunction and appointed 
receivers at the time the bill was filed. On the 23d of February, a petition 
was filed by certain of the non-resident defendants to remove the suit into 
this court, which was refused by the state court. On the 24th of February, 
the bill was amended by making various judgment-creditors defendants. On 
the same day, one of the judgment-creditors answered and filed a cross-bill 
praying the court to enforce the lien against the company, and that the re- 
ceivers should pay the same. Onthe 26th of February, on petition, other 
creditors of the company were made defendants. who asked leave to file 
cross-bills. On the first of March certain persons petitioned to be made co- 
plaintiffs. 

There was no action of the court on the petition last referred to, and the 
only cross bill filed was that of the 24th of February, already mentioned. 
There was a demurrer to the bill, which had been argued and taken under 
advisement by the court. There had also been some incidental motions made 
in the case which need not be particularly referred to. The court had ad- 
journed for the term. This was accordingly the position of the case when, 
on the 22d day of March, petitions were filed in the suit with the clerk of the 
court by these defendants: the railroad company, a corporation of this state ; 
Judson, the president, and Tenney, the treasurer, and by the trustees, Rob- 
erts, Fosdick and Fish, asking for the removal of the cause from the state 





court to this court, under the act of Congress of the 3d of March, 1875. The 








petitions alleged that the amount in controversy was of the value of more 
than $500, that the plaintiff was a citizen of Massachusetts, that the parties 
who had petitioned to be made co-plaintiffs were citizens of Pennsylvania, 
and that Judson, Tenney and Fish were citizens of New York, Fosdick a cit- 


izen of Connecticut,and Roberts a citizen of Illinois. Bonds were filed, con- 
ditioned as required by the act of Congress. A transcript of the record of 
the suit in the state court was filed in this court March 24. A motion was 
made to dismiss the suit on the ground that this court had no jurisdiction of 
the case. 

It seems to have been the intention of Congress, in the recent act, to con- 
solidate into one act all the previous acts of Congress conferring jurisdiction 
upon the circuit court, and at the same time to give the court jurisdiction in 
some cases where no previous act of Congress had conferred it. The court has 
now jurisdiction in suits between the citiznes of different states, without regard 
to the fact whether or not one of the parties is a citizen of the state where the 
suit is brought. The act also authorizes a case to be removed from the state 
to the federal court under such circumstances. The judiciary act of 1789, as 
construed by the supreme court, required that each of the parties plaintiff 
should have the right to sue each of the parties defendant, in order to confer 
jurisdiction, on the ground it was a suit between citizens of different states, 
and so in the case of removal from the state to the federal court under the au- 
thority conferred by the 12th section of that act. The act of 1866 declared 
that when a suit was brought in a state court by a citizen of that state against 
a citizen of another state, and a citizen or citizens of the same state as the 
plaintiffs, that if the controversy might finally be determincd between the 
plaintiff and the citizen of the other state without the presence of the co-de- 
fendants, it might be removed to the federal court. ‘The recent act of Con- 
gress declares that in any suit mentioned in the law, when there shall bea 
controversy which is wholly between citizens of different states, and which can 
fully be determined as between them, then either one or more of the plaintiffs 
or defendants actually interested in such controversy may remove the suit into 
the federal court. This is the first time that Congress has authorized a de- 
fendant, a citizen of the state where the suit is brought, to remove the case 
from the state to the federal court. 


As this is a case where there are several defendants, some of whom have 
not joined in the petition for removal, the question is whether there is a contro- 
versy wholly between the plaintiff and those who have petitioned for a 
removal and which can be fully determined as between them, The controversy 
in this case is, as between these parties, whether the bonds referred to in the bill 
are valid debts against the company, and whether the mortgages can be fore- 
closed and the claim enforced against the company; and whether the officers 
of the company have been guilty of any of the breaches of trust alleged 
against them. The officers named as defendants and the railroad company 
would seem to be parties whose rights, as between them and the plaintiff, can 
be fully determined, as being a controversy wholly between them. The other 
parties who have joined in the petition for removal are mere trustees. It isa 
controversy wholly between citizens of different states. 


The fact that there are various judgment-creditors, whose riglits are subject 
to the prior rights and liens of the bondholders, can not affect the power of 
removal —their rights remaining unchanged. Neither can the fact that a 
judgment-creditor has filed a cross-bill, for then it would always be in the 
The difficulty 
arising fiom the possession ot the res or property by the state court is more 
If the ves has been seized as an incident of the contro- 


power of a creditor to prevent the operation of the statute. 


apparent than real, 
versy between the citizens of different states, then the removal of the cause 
into the federal court transfers the ves with 1t as a necessarv part of the pro- 
ceedings, and that the fact that collateral issues are connected with the res 
have sprung up in the state court, can not destroy the right of removal, pro- 
vided the parties seeking it bring themselves within the terms of the statute.” 

The language of the third section is that the petition for the removal must 
be filed in the state court, before or at the term at which the cause can first be 
tried. It is not claimed in this case that the petition was not filed in due time, 
but it is objected that it was filed in vacation, and not during any term of the 
court, and that there was no action of the court upon the petition or on the 
bond. I do not think the objection can be sustained on either ground. The 
law requires the petition to be filed in the suit, and it may before the term, 
and, in fact, it is often desirable immediately after a suit is commenced in the 
state court, to remove it into the federal court before there is any action of the 
state court in the case, It is true, that under the statute, the bond must be 
good and sufficient security, but it does not declare that it shall be appoved 
It requires the state court to accept the petition and bond and 
Now, suppose the state court should refuse to 


by the judge. 
proceed no further in the case. 
accept the petition or the bond, or should decide that a bond valid under the 
law, and with good and sufficient security, was not so, would that deprive the 
party of the right to removal ? Clearly not. This statute seems to have been 
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passed with a full knowledge of the difficulties growing out of the action or 
non-action of the state courts, under previous laws, and with a determination 
to make the power of removal independent of the action of the state court. 
This is the more apparent from the authority conferred on the circuit court, 
by the seventh section, to issue writs of certiorari to the state courts with pow- 
er to enforce them. The fifth section was intended to protect a party in case 
of the improper removal of a suit from the state to the federal court, but the 
language ofthat section is peculiarly significant as affecting the motion now 
before the court. The copy of the record has been filed in this court, and the 
law seems to indicate, under what circumstances only, in such an event, the 
case should be remanded back to the state court. It is when it shall appear 
to the satisfaction of the federal court, that the suit does not really and substan- 
tially involve a dispute of controversy properly within the jurisdiction of the 
court, or that the parties have been improperly or collusively made, or 
joined, for the purpose of creating a case cognizable under the act. It is true 
that the act prescribes the manner in which the removal shall be made, and the 
directions of the law shall be complied with. But the fifth section does not 
authorize the court to remand the cause, for the reason that it may appear 
that there was any irregularity in any of the means taken to procure the re- 
moval. The purpose obviously was, if the record was filed in the federal court 
under the law, and the court could see that it had jurisdiction of the case, it 
should retain it, notwithstanding there might be defects in the manner of 
removal. 


It is also objected that the record from the state court, while certified by the 
clerk under the seal of the court, has not also the certificate of the judge. 
This last has never been considered necessary, where the record comes from a 
court of the state. The attestation of the clerk under the seal o/ the court, is 
sufficient in any court of this state, and so in this court. 

A further objection is that the petition for removal is not verified by 
affidavit. That is not required by the act of 1789 or the act of 1866, nor is it 
by the act of 1875, though it was by the act of 1867. The Sewing Machine 
Cases, 18th Wallace, p. 552. 

So, that on the whole, I think it is the duty of the court to allow the case to 
stand, as between the plaintiff and the parties defendant, who have petitioned 
for its removal into the court, and to overrule the motion to dismiss, and it 
will be so ordered. 


[On a subsequent day, the case was reargued before Drummond and 
Blodgett, JJ., and another opinion delivered, which is printed in the Chicago 
Legal News, for April 17, and which we shall print next week.—Eb. L. J.] 








Legal News and Notes. 


—THE Washington Chronicle thinks the conviction of George Reynolds of 
polygamy, and his sentence to pay a fine of three hundred dollars and be im- 
prisoned six months, will be the death-blow to the peculiar institution. 


—THE following advertisements appear in the New York Herald: 


BSOLUTE DIVORCES OBTAINED, FROM DIFFERENT 
States ; legal everywhere ; desertion, etc., sufficient cause; no publicity 
required ; no charge until divorce granted ; advice free. 
M. HOUSE, Attorney, 194 Broadway. 


BSOLUTE DIVORCES OBTAINED FROM COURTS OF DIF- 

ferent states ; legal everywhere ; no publicity ; no fees in advance ; advice 

free ; commissioner for every state. FREDERICK I. KING, Counsellor-at- 

law. 307 Broadway. Private office and re-idence, No. 6 St. Mark's place. 

It is the duty of the bar association of that city to hunt these fellows up; 

and if they are unprofessional swindlers to prosecute them; and if they are 
members of the profession, to hustle them out of it, if it can be done 


—THE Washington Chronicle, in an article‘headed ‘‘ Democratic Reform a 
Failure,” cites as an instance of its position, ‘‘ the utter refusal of the legislature 
to repeal the law conferring a large gratuity on the owners of a spurious 
news-sheet, called the Register, for printing court reports, all of which of 
public value are published gratuitously in the real news journals, and which 
bestows on said parties a monopoly of printing legal notices, in a mode that 
does not reach the public." 


This is a simple specimen of the disingenuos practices of the daily news- 
papers. What was known as the “ Register Job," was opposed by the lead- 
ing New York dailies purely from selfish and business motives, and not from 
any desire to subserve the public good. It has had from the beginning the united 
support of the bench and bar of New York, who were able to see a solid ad- 
vantage to the public in having all legal notices published in one journal, in- 
/ stead ef thirty, so that people may know where to look for them. There is no 
surer evidence of the corrupt, lying and venal character of the daily press, 











and its utter lack of claim to lead or guide public sentiment, than is to be found 
in the manner in which the “ big dailies" have treated this measure. 

—CROWNER'S QUEST LAW.— The Washington Chronicle contradicts the 
rumor that Judge Peck and Judge Loring are about to retire from the Court 
of Claims, and adds: “It is true that Judge Peck is physically unable to 
discharge the duties of his position, from which he has been absent for the 
past two years, and that Judge Loring has passed beyond the age of seventy 
years, and it appears to be supposed that Judge Peck, after he has served ten 
years, which period of service will be complete within a short time, and Judge 
Loring, by reason of his advanced age, may retire from the bench, and retain 
theirsalaries. But, unfortunately for these gentlemen, the law does not war- 
rant this conclusion. The only statute there is bearing upon the subject, is 
section 714 of the revised statutes, page 135, which provides as follows: ‘When 
any judge of any court of the United States resigns his office, after having held 
his commission as such at least ten years, and having attained the age of 
seventy years, he shall, during the residue of his natural life, receive the same 
salary which was by law payable to him at the time of his resignation.’ If 
this statute applied to the court of claims, Judge Loring could retire under it, 
and receive his salary for the balance of his life, but it would not benefit Judge 
Peck, for he is under the prescribed age. But this law only applies to such courts 
of the United States as are provided for in, and organized under, the consti- 
tution, and which Congress does not possess the power to abolish. The court 
of claims, however, is but the creaturé of Congress, which is under its entire 
control, and which it may abolish at any time.” 

Unless the Chronicle can give a better reason than this for the position it 
assumes, it had better abandon the function of interpreting the laws to some 
one else. What difference does it make that the court is created by the 
constitution? Does not the statute say ‘‘ azy court of the United States?” 
“Cudgel your brains no more about it,” friend Chronicle ; ‘‘ your dull ass 
will never mend his pace by beating.” 

—A TRIAL FOR POLYGAMY.- -A correspondent of the New York Herald, 
writing from Salt Lake City, thus describes the trial of George Reynolds 
for polygamy: ‘On the 31st ult. another interesting trial was held 
in the same court, the defendant, George Reynolds, a former secretary of 
Brigham Young, having been indicted by the grand jury for bigamy. He 
was living with two wives in the same house. His first and legal wife was 
married to him in the Endowment House, in Salt Lake City, in 1865, and has 
borne him a number of children. His second wife was married to him in the 
same place last August, by Daniel H. Wells, lieutenant-general of the defunct 


Nauvoo Legion, second counsellor of the prophet, Brigham Young, and. 


present Mayor of Salt Lake. Reynolds was indicted under the act of Con- 
gress of 1862, known in Utah as ‘* The Polygamy Bill,’’ and the trial was re- 
garded by both parties as a test case. The prosecuting officers brought up a 
cloud of witnesses to prove the crime. The father of the first wife swore he was 
present in the Endowment House when the first marriage was celebrated, but 
he was entirely ignorant of the polygamous relations ot his daughter's hus- 
band with a second wife. The mother and sister of the first wife, 
all living in the same city, and all visiting at the house, were as 
blissfully ignorant of the existence of a second Mrs. Reynolds. The 
defendant's sister, an inmate of her brother's house, knew nothing of the connu- 
bial relations existing between the pair. She knew the woman was nota 
servant, but she could not tell in what capacity she was retained, Mayor 
Wells could not remember having performed the marriage ceremony, and was 
given till the next day to refresh his memory. Orson Pratt, the great champ- 
ion of polygamy, and high priest of the Endowment House, could not tell 
whether any record of the marriages celebrated there was kept, nor 
whose duty it was to keep the record. Half a dozen other wit- 
nesses employed in the Endowment House were placed upon the 
stand, but the same infirmity of memory affected all. The prosecuting officer 
was perplexed. These witnesses had all been ‘ counseled,’ and could not be 
cajoled or intimidated into making an admission. At this moment a happy 
thought occurred to him. He filled out a subpoena for the second wife, and 
in a few moments she entered the court-room in charge of an officer, and 
was placed upon the stand. Her evidence upset the whole plan of the de- 
fence. Giving her name as Amelia Jane Reynolds, she testified that she was 
married to the defendant on the 3d of August last, and the marriage services 
were performed by President Wells in the Endowment House, The court 
adjourned here, and the next day the defence surrendered the whole case. 
The court, in his charge to the jury, took occasion to say that the defendant's 
religious belief, could not shield him from punishment for the commission of 
a crime, and that religious liberty is not violated when the citizen is called 
upon to answer for his external acts. The jury was composed of eight Mormons 
and four Gentiles, and after half an hour's deliberation they returned a 
verdict of guilty. It is believed this verdict was the result of ‘ counsel’ 
from the church, The case will be appealed to the Supreme Court of the 
United States,"’ 
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